The Tea Party and the Constitution by Schmidt, Christopher W.
Chicago-Kent College of Law
Scholarly Commons @ IIT Chicago-Kent College of Law
All Faculty Scholarship Faculty Scholarship
3-2011
The Tea Party and the Constitution
Christopher W. Schmidt
IIT Chicago-Kent College of Law, cschmidt@kentlaw.iit.edu
Follow this and additional works at: http://scholarship.kentlaw.iit.edu/fac_schol
Part of the Constitutional Law Commons, and the Legal History Commons
This Article is brought to you for free and open access by the Faculty Scholarship at Scholarly Commons @ IIT Chicago-Kent College of Law. It has
been accepted for inclusion in All Faculty Scholarship by an authorized administrator of Scholarly Commons @ IIT Chicago-Kent College of Law. For
more information, please contact dginsberg@kentlaw.iit.edu.
Recommended Citation
Christopher W. Schmidt, The Tea Party and the Constitution, (2011).
Available at: http://scholarship.kentlaw.iit.edu/fac_schol/546
3.18.11 
THE TEA PARTY AND THE CONSTITUTION 
 
Christopher W. Schmidt* 
ABSTRACT 
 
This Article considers the Tea Party as a constitutional movement. I explore the 
Tea Party’s ambitious effort to transform the role of the Constitution in American 
life, examining both the substance of the Tea Party’s constitutional claims and 
the tactics movement leaders have embraced for advancing these claims. No 
major social movement in modern American history has so explicitly tied its 
reform agenda to the Constitution. From the time when the Tea Party burst onto 
the American political scene in early 2009, its supporters claimed in no 
uncertain terms that much recent federal government action overstepped 
constitutionally defined limitations. A belief that the Constitution establishes 
clear boundaries on federal power is at the core of the Tea Party’s constitutional 
vision. 
 
Yet the most distinctive—and I believe ultimately the most significant—aspect of 
the Tea Party’s constitutional vision is not necessarily the specifics of its 
constitutional claims (these ideas have long been common currency in 
conservative and libertarian circles), but the distinctly non-judicial and 
participatory approach the Tea Party has taken to its project of constitutional 
reform.  The Tea Party offers a powerful case study what a recent generation of 
scholarship has identified as “popular constitutionalism.”  Its constitutional 
agenda has little role for the courts.  Tea Party activists have been strikingly 
successful in locating arenas of constitutional activism that do not depend upon 
the formal apparatus of the law, such as judges, lawyers, and complex legal 
doctrine.  Rather than litigation, the Tea Party has pursued an agenda of 
constitutional practice focused on educational outreach and political 
mobilization. After describing the key elements of Tea Party constitutionalism, 
with a focus on the extrajudicial mechanisms through which the Tea Party has 
advanced its constitutional agenda, I conclude with an assessment of the possible 
impact of the Tea Party on constitutional law and practice, as well as its 
implications for future scholarship on popular constitutional mobilization. 
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We are dedicated to educating, motivating, and activating our fellow 
citizens, using the power of the values, ideals, and tenets of our Founding 
Fathers. 
— Hartford Tea Party Patriots, Mission Statement1 
 
 
INTRODUCTION 
 
Just about everyone in the United States professes to love the Constitution.  But 
the Tea Party really loves the Constitution.  To an extent that sets it apart from any major 
social movement of recent memory, the Tea Party has turned to the nation’s founding 
document as the foundation stone of a campaign designed to right the direction of a 
country believed to have gone astray.  Whereas the usual pattern in modern American 
history has been for the Constitution only to intrude upon the popular consciousness in 
response to some clearly “constitutional” event—most typically a controversial Supreme 
                                                 
1
 Hartford Tea Party Patriots, Our Mission, 
http://www.thehartfordteapartypatriots.com/index.php?module=pagemaster&PAGE_user_op=vie
w_page&PAGE_id=5&MMN_position=7:7. 
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Court opinion, occasionally something rarer like a presidential impeachment—today we 
are in the midst of a national debate over the meaning of the Constitution instigated by a 
grassroots social movement.  Regardless of what one thinks of the Tea Party’s politics or 
its claims about the Constitution, the movement’s success in changing the role the 
Constitution plays in American political discourse should be recognized as one of its 
most significant achievements.  In this Article I dissect the Tea Party as a constitutional 
movement, examining the ways in which this movement has used the Constitution and 
demands of constitutional fidelity as a tool of social and political mobilization. 
 
The Tea Party contains a welter of oftentimes conflicting agendas, some quite 
pedestrian, others the disturbing offspring of right-wing conspiracists.  Within this 
confusing constellation of ideas and viewpoints, however, there is a relatively stable 
ideological core to the Tea Party, a core particularly evident when one focuses on the 
vision of the Constitution regularly professed by movement leaders, activists, and 
supporters.  The central tenets of Tea Party constitutionalism can be distilled down to 
four basic assumptions.  One, the solutions to the problems facing the United States today 
can be found in the words of the Constitution and the insights of its framers.  Two, the 
meaning of the Constitution and the lessons of history are not obscure; in fact, they are 
readily accessible to American citizens who take the time to educate themselves.  Three, 
all Americans, not just lawyers and judges, have a responsibility to understand the 
Constitution and to act faithfully toward it.  And four, the overarching purpose of the 
Constitution is to ensure that the role of government, and particularly the federal 
government, is a limited one; only by following constitutionally defined constraints on 
government can individual liberties be preserved.  When we strip away the layers of 
cacophonous provocations and political bluster that has come to characterize the Tea 
Party (particularly as reported in the media), there is a certain coherence and logic to the 
Tea Party’s constitutional project.2  For many, the Tea Party has provided a compelling 
vision of the role of the Constitution in modern American life.  Whether one agrees with 
this vision or not, it should be taken seriously. 
 
A central assumption of this Article is that Tea Party constitutionalism is more 
than just a collection of controversial claims about the meaning of the Constitution and 
the intentions of the Founders.  One of my goals is to emphasize a distinction between the 
substantive claims the Tea Party has made about the meaning of the Constitution and the 
processes by which the Tea Party has sought to make these claims authoritative in 
American life and politics.  Most of the attention given to the Tea Party’s constitutional 
project by the media and legal scholars has focused on the particulars of the constitutional 
claims that have emerged from the movement.  Many are indeed attention-grabbing 
                                                 
2
 In this Article I do not take on the difficult and important question of how to actually define the 
Tea Party.  While there are nationally oriented Tea Party organizations, such as FreedomWorks 
and the Tea Party Patriots, the Tea Party has no central organizational apparatus.  In order to 
engage with the Tea Party’s constitutional agenda, I focus on the positions and actions taken by 
people who, for the most part, explicitly align themselves with the Tea Party movement.  What I 
have identified as the central tenets of Tea Party constitutionalism are almost uniformly present in 
the mission statements of local Tea Party groups and in the published manifestos by Tea Party 
leaders. 
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claims, calling for radical breaks in judicial doctrine and constitutional traditions, and 
often drawing on tendentious (or simply creative) accounts of the Founding Era and the 
Constitution’s original meaning.  In this way, the Tea Party Constitution has offered an 
inviting target for criticism and often ridicule.  Yet, if one is interested in the ways in 
which constitutional claims—including ones that initially appear improbable, misguided, 
even crazy—are developed, mobilized, and eventually gain some level of resonance, then 
it is necessary to give attention to the quite uncontroversial ways in which the Tea Party 
has pursued its constitution claims.  The central concern of this Article is constitutional 
practice.  As Lawrence G. Sager has written in discussing this concept of constitutional 
practice, “What makes a constitution interesting is what a people do with it.”3  I am 
interested in what the Tea Party is doing with the Constitution—not just what its 
members are saying about the Constitution, but where they are making their 
constitutional claims, to whom, and to what effect. 
 
The Tea Party has created a constitutional movement centered on grassroots 
educational efforts, community mobilization and political engagement, with 
constitutional litigation playing a distinctly secondary role.  While the Tea Party 
Constitution very likely will influence the way the courts interpret the Constitution,4 the 
preferred battleground for the Tea Party’s project of constitutional reconstruction is 
popular mobilization, aimed primarily at educating and mobilizing ordinary citizens and 
influencing the political process.  To understand the Tea Party’s constitutional project, we 
must give attention not only to the content of the Tea Party Constitution, but also the 
predominantly extrajudicial pathways the Tea Party has chosen for giving practical effect 
to its reading of the Constitution.   
 
In recent years, legal scholars have become increasingly interested in the ways in 
which constitutional text and principles function in extrajudicial contexts.  One prominent 
strand of this scholarship is “popular constitutionalism.”  At its most basic level, popular 
constitutionalism involves the study of constitutional claim-making by people who lack 
any formal governing authority.  (More normatively oriented variants of popular 
constitutionalism also make arguments about how courts should respond to this kind of 
extra-official claim-making.)  As scholars in this area have shown, non-elites, whose 
voices may be amplified through social movement mobilization, regularly interpret the 
meaning of the Constitution, and they often do so in ways that are in direct opposition to 
judicially defined constitutional doctrine.  The ways in which these claims take shape and 
their influence is at the heart of the scholarly project of popular constitutionalism.   
 
The still-unfolding Tea Party movement offers a valuable case study of popular 
constitutionalism.  In fact, I would argue that the Tea Party, a movement that is both self-
consciously focused on extrajudicial constitutional interpretation and largely working 
outside the sphere of the courts, is perhaps the strongest demonstration of the dynamics 
of popular constitutionalism in recent memory.  Yet herein lies something of a challenge 
                                                 
3
 LAWRENCE G. SAGER, JUSTICE IN PLAINCLOTHES: A THEORY OF CONSTITUTIONAL PRACTICE 1 
(2004). 
4
 I discuss this possibility in the context of litigation challenging the constitutionality of the 
federal health care law in Part IV, infra. 
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to recent proponents of popular constitutionalism.  Its most enthusiastic proponents in the 
legal academy envision popular engagement with the Constitution as an antidote to a 
Supreme Court that, for reasons having to do with both ideology and institutional 
limitations, has often acted as a brake on progressive reforms favored by the elected 
branches and by popular movements.  Popular constitutionalism is thus assumed to offer 
an attractive oppositional force to a judiciary that had been trending to the right in recent 
years.  The working assumption here is that popular constitutionalism is particularly well 
suited to the kinds of constitutional claims favored by progressives; or, at worst, that it 
provides a generic vehicle into which all shapes and sizes of constitution claims can be 
placed.  This Article challenges this assumption.  The Tea Party demonstrates that 
popular constitutional mobilization is better suited to advocating certain kinds of 
constitutional claims over others.  
 
One of the reasons for the striking success of the Tea Party as a constitutional 
movement has been the highly functional “fit” between the substance of its constitutional 
claims and the methods by which it has sought to turn these claims into constitutional 
interpretations that resonate beyond the circle of Tea Party true believers.  Put simply, the 
movement’s conception of the Constitution has proven well suited to its chosen tactics of 
constitutional mobilization.  The belief that constitutional principles are largely self 
evident and readily discoverable in the document’s text, the hagiographical approach to 
the Founders, the populist-inflected suspicion of centralized power and embrace of a 
powerful but ill-defined concept of individual liberty—all of this provides a 
constitutional platform ready made for popular organization and activism.  If confined to 
the sphere of constitutional litigation, this kind of energized populist rhetoric would much 
more quickly show its limitations.  Yet in the arena of popular constitutional 
mobilization, the Tea Party’s constitutional vision has proven quite effective.  In short, 
the substance of the Tea Party Constitution lends itself to the processes of popular 
constitutional mobilization.  
 
This article proceeds in six Parts.  Part I offers an overview of the concept of 
popular constitutionalism as it has been articulated in the scholarly literature.  Part II 
presents the basic framework for considering the Tea Party as a popular constitutional 
movement.  Here I present the basic assumptions driving the Tea Party’s constitutional 
vision, including a skepticism toward the courts and a commitment to more 
individualistic approaches to the Constitution; a belief in the need to restore a lost 
understanding of the Constitution; and a textualist and originalist approach to 
constitutional interpretation.   
 
The next three Parts present the mechanisms by which the Tea Party has sought to 
inject its constitutional vision into popular consciousness and political practice.  Part III 
looks at Tea Party’s promotion of constitutional commitment on the part of the American 
citizenry through educational outreach efforts.  Part IV looks at state level activism, 
which includes lobbying for state “sovereignty” and nullification measures, as well as 
rallying support for possible amendments to the Constitution.  Part V looks at national 
electoral politics, particularly the 2010 congressional elections, which provided the Tea 
Party a platform for pursuing its constitutional vision through the electoral process.   
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I then offer in Part VI some thoughts about the possible consequences of the Tea 
Party’s constitutional project.  While the most lasting effects of this movement will likely 
be felt in political and constitutional practice outside the courts, there may very well also 
be doctrinal implications.  As an example of its possible effects on the courts, I consider 
the Tea Party’s role in the pending constitutional challenge to the federal health care bill.  
I also consider the implications of the Tea Party for the future direction of scholarship on 
popular constitutionalism. 
 
 
A Brief Digression: Popular Constitutionalism, Sincerity, and a Personal Disclosure 
 
As the Tea Party is such a sharply divisive topic, even the most diligent efforts at 
impartial evaluation inevitably giving rise to suppositions about an author’s intentions, 
biases, and political leanings.  So, at this point, it might be worth squarely addressing this 
issue.  In this brief digression, I seek to make explicit some of the assumptions 
underlying this study and my own position on the matters at hand.   
 
First there is the question of the sincerity of the Tea Party’s constitutional project.  
I generally have chosen to take the express statements of Tea Party constitutionalists at 
their word.  To be sure, there is plenty of convenient or opportunistic reasoning in the Tea 
Party’s constitutionalism.  Interpretative methods that are framed as neutral conveniently 
and consistently arrive at conclusions favored by conservatives.  Certain pathways to 
constitutional reform are superior to others, based on foundational democratic 
principles—until they are not.  But this kind of opportunism is not distinct to the Tea 
Party, and if we are going to take popular constitutionalism seriously as a coherent 
phenomenon of constitutional development, as I believe we should, then we simply 
cannot demand the kind of logical coherence and consistency that we might expect from 
a judge or a legal scholar.  Hypocrisy and inconsistency in constitutional meaning-
making should be identified, but it should not be used as an excuse to dismiss the 
significance or underlying coherence of the Tea Party’s constitutional project.  
Furthermore, in an effort to identify a coherent core to the Tea Party’s constitutional 
vision, I have sometimes chosen to frame Tea Party’s constitutionalism in a somewhat 
generous light.  I give more weight to the more articulate proponents of the constitutional 
values that the Tea Party favors and relatively less attention to those whose constitutional 
claims are less coherent or more on the fringes of what I have defined as the Tea Party’s 
core constitutional beliefs.   
 
The reason the Tea Party has proven so successful in promoting its constitutional 
vision is hardly because of the accuracy or subtlety of its legal or historical claims.  Tea 
Party constitutionalism, like all successful reform movements, moves because of factors 
that have more to do with ideology, belief, and the creation of shared memory than 
reasoned argumentation and scholarly method.  All of this is elementary to students of 
social movements.  But when a social movement starts to make claims on the meaning of 
the Constitution and the lessons of history, scholars feel the responsibility to stamp out 
falsehoods and over-simplifications.  Ridding the public sphere of misconceptions is of 
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course a critical role for trained experts.  Indeed, I would say that legal scholars and 
historians have a professional responsibility to correct inaccurate claims about our history 
and the nation’s founding document.  This is not the task of this Article, however.  Not 
only has it already been done,5 but these corrective critiques have tended to dominate the 
discussion in ways that have hindered a fuller engagement and understanding of the 
phenomenon of the Tea Party.  This article is an effort to offer a different perspective on 
the Tea Party as a constitutional movement, one that seeks not to bury or elevate Tea 
Party constitutionalism, but to better understand what it is and what is has achieved. 
 
Finally, a brief statement of personal disclosure.  I deeply disagree with just about 
everything the Tea Party has to say about the meaning of the Constitution.  On certain 
questions of constitutional interpretation, I believe the Tea Party arrives at conclusions 
that are in direct variance with the hard-earned lessons of over two centuries of 
constitutional experience.  I find the marginalization of the Fourteenth Amendment in the 
Tea Party Constitution particularly problematic, as a matter of constitutional 
interpretation (even assuming, as Tea Partiers do, a methodology of textualism and 
originalism) and as a matter of basic moral sensibility.  Yet—and here is the central 
tension of this topic for me—I am actually quite sympathetic to many of the ways in 
which the Tea Party has pursued its constitutional claims.  The Tea Party is attempting to 
change the way the nation understands the Constitution and its relationship to political 
life.  It is doing so not through constitutional litigation or legal treatises, but through 
injecting a new sense of constitutional consciousness into the American citizenry and by 
demanding that elected officials be held accountable to constitutional principles.  There is 
something appropriately democratic about a strategy for constitutional change that 
prioritizes public debate about constitutional principles over courtroom arguments and 
doctrinal exegesis.  This is the way we as a nation should engage with our Constitution.   
 
To be sure, some of the Tea Party’s tactics in pursuing its constitutional project 
are, in my view, anything but admirable.  The movement contains a powerful strain of 
anti-intellectualism; it has a tendency to turn historical inquiry into a fundamentalist 
project of reductionist hero workshop; it feeds on innuendo, hyperbole, demagoguery, 
conspiracy theories, and often blatant falsehoods.  None of these tendencies does much to 
add to the quality of political or constitutional discourse in our nation, and it certainly 
does not contribute to historical understanding.  These elements of the Tea Party 
movement should be exposed and challenged—and, in some cases, simply condemned as 
outside the boundaries of acceptable public discourse.  Nonetheless, these unsavory 
elements of the Tea Party do not define the entire enterprise. 
 
There is, as I hope to show in the following pages, more to the Tea Party than the 
caricatured portrait that has too often dominated media coverage.  The Tea Party has 
demonstrated that a populist form of constitutional discourse can be a powerful, perhaps 
transformative force in American constitutional development.  Its critics would do well 
not only to challenge the Tea Party on the merits of its constitutional claims, but also to 
                                                 
5
 The majority of writing on the Tea Party falls within the debunking genre.  The standout 
contribution in this field is JILL LEPORE, THE WHITES OF THEIR EYES: THE TEA PARTY’S 
REVOLUTION AND THE BATTLE OVER AMERICAN HISTORY (2010). 
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learn from the Tea Party the potential (as well as the limitations) of popular 
constitutionalism today. 
 
 
I. THE TEA PARTY AND THE CONCEPT OF POPULAR CONSTITUTIONALISM 
 
In my effort to make sense of the Tea Party as a constitutional movement, I draw 
on the insights of a recent generation of scholarship on popular constitutionalism.6  The 
greatest contribution of this scholarship has been to find a language through which we 
can discuss constitutional development that does not focus exclusively on courts and 
constitutional doctrine.  The basic gist of popular constitutionalism is simple: scholars 
should take more seriously what the people say about the Constitution.7  Moreover, this 
scholarship has shown that we should be particularly attentive when popular conceptions 
of the Constitution are in tension with judicial conceptions.  For in these situations we 
often find the seeds of constitutional development as well as potential challenges to the 
democratic legitimacy of the courts and the Constitution.8   
 
The Tea Party is a quintessential example of popular constitutionalism, as that 
concept has been developed in the scholarly literature in recent years.  Indeed, I would 
argue that in the Tea Party movement we see an instance of popular constitutionalism in a 
particularly pure form.  Tea Party activists have mobilized a grassroots movement, and 
they have done so in large part based on their ability to rally supporters around a 
reverence for and distinctive vision of the Constitution.  They have sought to promulgate 
this vision through not only generic references to broad constitutional principles, but also 
through notably specific discussion about the text and the history of the Constitution.  
And for all this obsession with the Constitution, the Tea Party pays remarkably little 
attention to the courts and judicial doctrine.  All of this adds up to as close to a textbook 
example of popular constitutionalism as we have seen in modern American history. 
 
                                                 
6
 In this large field of literature, the most prominent works include LARRY KRAMER, THE PEOPLE 
THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW (2004); MARK TUSHNET, 
TAKING THE CONSTITUTION AWAY FROM THE COURTS 191-92 (1999); Robert Post & Reva 
Siegel, Popular Constitutionalism, Departmentalism, and Judicial Supremacy, 92 CAL. L. REV. 
1027 (2004); Reva B. Siegel, Constitutional Culture, Social Movement Conflict and 
Constitutional Change: The Case of the De Facto ERA, 94 CAL. L. REV. 1323 (2006).  For the 
most recent scholarly overview of the field, see David E. Pozen, Judicial Elections as Popular 
Constitutionalism, 110 COLUM. L. REV. 2047, 2053-64 (2010). 
7
 More normative versions of popular constitution take this point one step further, arguing that 
courts should take more seriously, and in some cases defer, to the constitutionally views of 
extrajudicial actors, including the people themselves.  See, e.g., KRAMER, supra note 6. 
8
 “Public engagement with the meaning of the Constitution is what has enabled our founding 
document to retain its democratic authority through changing times.”  GOODWIN LIU, PAMELA S. 
KARLAN, & CHRISTOPHER H. SCHROEDER, KEEPING FAITH WITH THE CONSTITUTION 3 (2009).  
This legitimating theme is most thoroughly developed in the work of Robert Post and Reva 
Siegel.  See, e.g., Robert C. Post & Reva B. Siegel, Protecting the Constitution from the People: 
Juricentric Restrictions on Section Five Power, 78 IND. L.J. 1, 2 (2003). 
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Although the concept of popular constitutionalism has been notoriously resistant 
to definition,9 a working definition can be framed around two basic requirements: a 
popular constitutional movement should be popular, and it should be constitutional.  
“Popular” in this sense does not mean that the movement necessarily has widespread 
support.  Rather, it is a measure of the relative autonomy the movement has from the 
courts and constitutional doctrine.  Considered this way, popular constitutionalism is the 
antithesis of judicial supremacy.  One might place constitutional movements on a 
spectrum.  A movement that aggressively asserts its independence from the constraints of 
constitution law would score high on the “popular” scale; a movement whose central goal 
is to convince, through litigation, the Supreme Court to change its reading of the 
Constitution would score relatively low. 
 
The “constitutional” component of a popular constitutional movement refers to 
the extent to which a movement makes a self-conscious move to differentiate its 
interpretations of the Constitution from claims that are based on policy preferences.  
Thus, for purposes of defining a popular constitutional movement, an extrajudicial 
constitutional claim must include some effort to distinguish constitutionality from 
political advisability—it must at least recognize the possibility that there is a difference 
between the decision of what makes good policy and the measure of a given policy’s 
constitutional status.10  In its most basic sense, this involves a recognition, among 
movement activists, of a distinction between the realm of law and that of politics.  
Kramer has written that “popular constitutionalism is not mere politics, but in is in fact a 
legal concept that treats the Constitution as ‘law’ in its proper sense.”11  The extent of this 
constraint is less important than a basic assumption “that applying law differs from doing 
politics because it includes constraints that do no exist in the political domain.”12 
 
On both these measures—autonomy from the courts and a recognition of the 
distinct nature of constitutional claim-making—the Tea Party scores quite well.  In short, 
the Tea Party should be recognized as an exemplar of the concept of popular 
constitutionalism. 
 
In his seminal study of popular constitutionalism, The People Themselves, Larry 
Kramer lamented “the all-but-complete disappearance of public challenges to the 
Justice’s supremacy over constitutional law,” and he chided the current generation for 
being “so passive about their role as republican citizens.”13  Kramer concludes his book 
                                                 
9
 Or, put another way, scholars of popular constitutionalism has been unable to put forth a clear 
definition of the concept.  On the definitional challenges, see Pozen, supra note 6, at 2053-54. 
10
 The requirement here is a formal one.  I am not concerned about the sincerity of the act of 
constitutional interpretation, i.e., whether a constitutional analysis is really being driven by a 
preferred policy outcome.  Rather, I am looking to see if participants in a popular movement 
recognize that there is a difference, in at least a formal sense, between constitutional 
interpretation and policy formation. 
11
 Larry D. Kramer, “The Interest of the Man”: James Madison, Popular Constitutionalism, and 
the Theory of Deliberative Democracy, 41 VAL. U. L. REV. 697, 699 (2006). 
12
 Id. at 699-700. 
13
 KRAMER, supra note 6, at 228. 
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with a rousing call for popular constitutional mobilization.  Those who insist upon 
deference to the Supreme Court’s supremacy over constitutional interpretation are 
“today’s aristocrats,” and they must be challenged.14  Kramer continues (in a line that 
would fit quite comfortably in a Tea Party manifesto):  
 
The question Americans must ask themselves is whether they are comfortable 
handing their Constitution over to the forces of aristocracy: whether they share 
this lack of faith in themselves and their fellow citizens, or whether they are 
prepared to assume once again the full responsibilities of self-government…. The 
point, finally, is this: to control the Supreme Court, we must first lay claim to the 
Constitution ourselves.15 
 
This is basically what the Tea Party has done.  In its simultaneous engagement with the 
Constitution and dismissal of judicially defined constitutional law, the Tea Party 
movement, has, to a greater extent than any major movement in modern American 
history, achieved the ideal model of popular constitutionalism that Kramer and others 
have called for.   
 
 
II. THE TEA PARTY AS A CONSTITUTIONAL MOVEMENT 
 
Figures associated with the Tea Party have regularly made news with their 
contrarian statements about the meaning of the Constitution.  Whether it be Rand Paul 
questioning the constitutionality of the Civil Rights Act of 1964 or Joe Miller doing the 
same with regard to federal minimum wage laws or Christine O’Donnell challenging the 
idea of the separation of church and state (just to cite episodes from the campaigns of 
three Tea Party-backed Senate candidates), the Tea Party has gained attention—and a 
good deal of criticism—by introducing into the public discussion claims about the 
Constitution previously confined to the libertarian and conservative fringes.  Yet, despite 
attaching itself to views of the Constitution that when taken on their own are quite radical 
and often decidedly unpopular, the Tea Party has been strikingly influential as a 
constitutional movement.  Because of the Tea Party, the American people and their 
elected representatives are talking about the text and the history of the Constitution more 
than they had before.  Because of the Tea Party, the center of gravity on certain 
constitutional questions has shifted in the direction of the Tea Party’s limited government 
reading of the Constitution.  (The increasing seriousness of constitutional challenges to 
the health care bill, discussed further in Part VI, is the clearest example of this.)  This 
then raises one of the central puzzles about the Tea Party: why has this movement been 
able to attach itself to such a radical vision of the Constitution, yet still make considerable 
headway in mobilizing its followers and attracting support for its project of constitutional 
reform?  I believe the answer to this puzzle lies less in the substance of the Tea Party’s 
constitutional claims than in the mechanisms by which the movement has sought to inject 
its constitutional claims into popular consciousness and political practice. 
 
                                                 
14
 Id. at 247. 
15
 Id. 
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Creating a popular constitutional movement is no easy task.  The Constitution is a 
document largely written in a style that is dated and legalistic, much of which is 
confusing or just downright obscure.  It is also a document whose meaning the American 
people and their elected representatives in recent generations have largely delegated to 
the courts.16  Any social movement that attempts to place the Constitution at the center of 
its reform agenda faces a basic challenge: to locate ways in which movement participants 
can actively participate in debates about the meaning of the Constitution and its role in 
American life.  For this reason, it is important to consider those aspects of the Tea Party 
movement that have addressed the challenges inherent in popular constitutional 
engagement. 
 
The Tea Party’s constitutional vision is designed to be mobilized.  The core 
elements of the Tea Party Constitution are relatively easily grasped and they readily lend 
themselves to translation into tangible political action.  Tea Party constitutionalism 
challenges its adherents to do more than just passively accept its basic tenets.  There is, as 
observers and participants in the movement regularly note, something about Tea Party 
constitutionalism that is akin to a fundamentalist religious revivalism, with the text of the 
Constitution serving the role of scripture.17  Tea Party leaders encourage supporters to 
internalize the core principles of the Tea Party Constitution, and then to act to ensure that 
these principles are acknowledged and accepted by others, particularly those in power.  
Judges are just one potential target of constitutional conversion, and a rather distant one 
at that.  Much more feasible targets on which to build a grassroots reform movement are 
the American citizenry and elected officials.  Part grassroots social movement, part 
religious revival, part political campaign, the Tea Party has committed itself to a 
distinctively democratic and populist pathway to making is constitutional vision a lived 
reality. 
 
A. The Protestant Constitution 
 
In Constitutional Faith,18 his now classic study of American attitudes toward the 
their founding document, Sanford Levinson provides a framework that helps to illuminate 
what is distinctive about the Tea Party’s constitutional vision, as well as to offer some 
historical perspective on the movement.  He describes a basic divide between 
“protestant” and “catholic” approaches to constitutional interpretation.19  Each category 
includes two independent variables, one relating to the source base of constitutional 
                                                 
16
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an inerrant text.”). 
18
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interpretation, the other to the location of interpretive authority.20  The “protestant” 
constitutionalist believes that the written text of the Constitution is the exclusive basis of 
interpretation and that individual or community readings of the Constitution are 
legitimate acts of constitutional interpretation.21  A “catholic” approach basically reverses 
each of these elements.  It places unwritten traditions alongside the written text as 
legitimate sources for constitutional interpretation, while limiting ultimate authority to 
interpret the Constitution to a single official institution, the Supreme Court.22   
 
Different figures in American constitutional history have combined different 
elements of Levinson’s schema.  One could, for example, be a committed textualist (i.e., 
protestant on the question of “Constitution-identity”), while also being committed to the 
finality of the Supreme Court’s interpretations of the Constitution (i.e., catholic on the 
question of authoritative constitutional interpretation).  Justices Hugo Black and Antonin 
Scalia fit into this “protestant-catholic” categorization.23  In contrast, Justices Felix 
Frankfurter and John Marshall Harlan tend toward a “catholic-catholic” model, 
emphasizing the importance of extra-textual traditions, while accepting the Court as the 
necessary and final arbiter of constitutional meaning.  The abolitionist Frederick Douglas, 
on the other hand, in his effort to refute constitutionally based defenses of slavery, 
adopted a “protestant-protestant” posture.  Douglass described the Constitution as “a 
plainly written document, not in Hebrew or Greek, but in English,” and emphasized that a 
“plain reading” of the text gave no support to the institution of slavery, regardless of what 
the Supreme Court, in decisions such as Dred Scott, said on the subject.24   
 
Variants of protestant constitutionalism have echoed throughout American 
history.  Generations of American leaders have urged citizens to treat the Constitution as 
a truly public document—as an articulation of the essentials of our governing system 
understandable by the people themselves, not as an obscure legal text accessible only to 
judges and lawyers versed in the nuances of law.  Thomas Jefferson, in his first inaugural 
address, described the Constitution as “the text of civil instruction—the touchstone by 
which to try the services of those we trust.”25  His arch-enemy, Chief Justice John 
Marshall, also emphasized that the Constitution was written to be “understood by the 
public.”26  Both Presidents Roosevelt emphasized that the Constitution was a layman’s 
rather than a lawyer’s document.27  The Constitution “was written to be understood by 
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the voters,” explained Justice Owen J. Roberts; “its words and phrases were used in their 
normal and ordinary as distinguished from [their] technical meaning.”28  
 
Adopting Levinson’s typology, we can see that the Tea Party movement is 
proudly and thoroughly protestant in its posture toward the Constitution.  It fits 
comfortably into a “protestant-protestant” grouping.  As I discuss in more detail below, 
its adherents believe the true meaning of the Constitution is provided first and foremost 
by the text of the Constitution, with any possible ambiguities resolved by turning to the 
intentions of the Framers—intentions that, by Tea Party lights, are also clear and 
knowable.  
 
The Tea Party also rejects hierarchical assumptions about authoritative 
constitutional interpretation in favor of more individualistic or community-based, 
decentralized approaches.  Tea Party constitutionalism is premised on a commitment to 
citizen empowerment.  “Because YOU are the Government” reads the motto of the 
Independence Caucus, a Utah-based group that has circulated a list of questions designed 
to be given to potential candidates for public office that tests their commitment to 
conservative constitutionalism.29  Virginia Attorney General Ken Cuccinelli, who is 
leading one of the litigation efforts against the health care bill, told a Tea Party rally, “It’s 
time for people like you all to step up and draw the lines that our Founding Fathers 
thought they drew very clearly.”30  “Millions of Americans,” writes Angelo Codevilla in 
his 2010 Tea Party polemic, “are now reasserting our right to obey the Constitution to 
which officials swear allegiance upon taking office, rather than to obey any official.”31  A 
foundational premise of Tea Party constitutionalism is that individual citizens can read 
the document for themselves, come to conclusions about constitutional meaning based on 
this reading, and act upon these convictions.   
 
 
B. The Courts and the Tea Party 
 
One of the most notable aspects of Tea Party constitutionalism is the relatively 
minor place the Tea Party allows for the courts in discussing constitutional issues.  The 
preferred battleground for the Tea Party’s project of constitutional reconstruction is not 
the courts.  Although the Tea Party has their preferred justices, and although Tea Partiers 
would surely be perfectly happy to see the Supreme Court strike down the federal health 
care law, the Tea Party’s attitude toward the judiciary tends to reside somewhere between 
animosity and apathy.  Court opinions and judicial appointments simply have not been a 
major part of the constitutional debate sparked by the Tea Party movement.   
 
The relative inattention to the courts reflects a general sense among Tea Party 
supporters that the Supreme Court is simply not on their side. Angelo Codevilla treats the 
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Supreme Court as an apparatus of the “Ruling Class.”  The Court, like the rest of elite 
society, Codevilla writes, has a “[d]isregard for the text of laws, for the dictionary 
definition of words and the intentions of those who wrote them.”32  Courts enforce a 
“Constitution imagined by the judge and supported by the ruling class.”33  “[T]wo 
generations of Supreme Court rulings” have taken away “localities’ traditional powers 
over schools, including standards, curriculum, and prayer” as well as “traditional police 
powers over behavior in public places.”34  Randy Barnett, a law professor at Georgetown 
who has become something of a legal mastermind for the Tea Party, has pushed for a 
“Federalism Amendment” to the Constitution, which he justifies as a way bypass around 
a federal judicial system that “long ago adopted a virtually unlimited construction of 
Congressional power.”35 
 
Although local Tea Party groups typically have little or nothing to say about the 
Supreme Court, some have explicitly attacked the judiciary.  For example, the Hartford 
Tea Party Patriots issued a “Tea Party Declaration of Independence” that included the 
following proclamation: “We reject the claims of an un-elected Federal Judiciary to 
violate the separation of powers by demanding its decisions be enforced by the other 
coequal branches of government, regardless of how unconstitutional the other branches of 
government may think those decisions are.”  “If we allow the Supreme Court to be the 
final arbiter in this, we are not a Republic — we are an oligarchy,” said an Idaho citizen 
who testified in favor of proposed state law that would effectively nullify implementation 
of federal health care policy within the state. “Our founding fathers would be disgusted 
with us, if we were to allow that to happen.”36 
 
 
C. Constitutional Decline and Revival 
 
The Tea Party movement is pervaded by efforts to resurrect a particular vision of 
the nation’s early history—from the name “Tea Party,” harkening back to the anti-tax 
revolt in Boston Harbor in 1773; to the stock rhetoric of the movement, filled with 
references to the Revolutionary and Founding periods; to the Revolutionary flags and 
costumes that are often seen at Tea Party events.  Those who created the nation, Tea 
Partiers believe, had special insight into the nature of government and the importance of 
protecting individual liberty.  Through the force of their insight, they created a system of 
government that achieved an ideal balance between necessary governing power and 
personal freedom.  They left for posterity the Declaration of Independence and the 
Constitution, works of genius, perhaps even divine inspiration, that have allowed 
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subsequent generations of Americans to take their own measure, to see how well they 
have protected the essentials of the founding covenant.  When the nation strays off 
course, these documents, accessible to all and plain in their meaning, offer guidance for 
returning the nation to its first principles.  
 
This idealizing vision of the past and of the essential character of the American 
nation is coupled in the Tea Party mindset with a deep sense of disillusionment with the 
contemporary situation.  A dominant theme of Tea Party ideology is a sense that 
contemporary society is in decline.  According to Codevilla, over the course of the 
twentieth century the United States government has been taken over by elites, “[e]ach 
succeeding generation … less competent than its predecessor.”37  As a result, government 
over the past century has “generally made life worse” for the American people.38  The 
Tea Party’s sense of social and political decline is evident in opinion polls.  While the 
economic downturn has caused marked increases in pessimism toward the direction of 
the country, among Tea Party supporters this pessimism is near unanimous.39 The nation, 
according to Sarah Palin’s apocalyptic assessment, is on a “road to ruin.”40  “The Tea 
Party is bound by a deep sense of betrayal,” wrote a Washington Post reporter after 
spending a weekend in the fall of 2010 traveling with a group bound for Glenn Beck’s 
“Restoring Honor” rally on the Washington Mall.41 
 
For the Tea Party, the Constitution plays a central role in assessing the ills that 
infect modern America.  The federal government’s abandonment of the governing vision 
of the original Constitution demonstrates the extent of decline, while demands for 
increased fidelity to constitutional principles constitute the central pathway for stemming 
the decline.  As W. Cleon Skousen, the late ultra-conservative conspiracy theorist whose 
work has become widely influential in the Tea Party,42 warned in his 1985 guidebook to 
the Constitution: “Our ship of state is far out to sea and is being tossed about in stormy 
waters, which the Founders felt could have been avoided if we had stayed within sight of 
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our original moorings.”43  One hears among Tea Partiers and their allies a constant refrain 
of metaphors of stability to describe the Constitution and the ideals of the Founders.  It is 
a “mooring,” an “anchor”; it is the nation’s “bedrock.”44  In the words of Tea Party 
favorite Senator Rand Paul of Kentucky, “belief in self-reliance, limited government and 
the Constitution hold the keys to fixing our problems and getting our nation back on 
track.”45   
 
As indicated by this belief in the Constitution as a homing beacon for a nation that 
has lost its course, the flip-side of the narrative of constitutional declension is the 
narrative of constitutional revival. “First and foremost,” proclaim FreedomWorks’ 
leaders Dick Armey and Matt Kibbe, “the Tea Party movement is concerned with 
recovering constitutional principles in government.”46  The rhetoric of constitutional 
revivalism has sounded particularly clearly from those figures in the Tea Party movement 
who have sought to inject a more explicit sense of spiritualism into the discussion.  
Consider, for example, the following accounts by two leading figures of the Tea Party 
movement.  One was offered by Christine O’Donnell, the Republican nominee for the 
U.S. Senate from Delaware.  When Barack Obama was elected, she explained:  
 
The conservative movement was told to curl up in a fetal position and just stay 
there for the next eight years, thank you very much. Well, how things have 
changed. During those dark days when common sense patriotic Americans were 
looking for some silver lining, they stumbled upon the Constitution…. the 
Constitution is making a comeback. It's simply unprecedented in my lifetime. I 
think it's a little like the chosen people of Israel and the Hebrew scriptures, who 
cycle through periods of blessing and suffering and then return to the divine 
principles in their darker days. It’s almost as if we’re in a season of constitutional 
repentance. When our country's on the wrong track, we search back to our first 
covenant, our founding documents, and the bold and inspired values on which 
they were based. Those American values enshrined in the Declaration provide the 
real answer.47 
 
The other story of constitutional revivalism comes from Fox News celebrity host 
Glenn Beck.  Beck, characteristically, offered a distinctly personalized account: 
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[D]uring parts of 1997 and 1998 I experienced one of the most difficult periods of 
my life…. I began to see the massive problems that we—as a nation and as a 
people—were facing…. Then one day in the spring, I was walking down the 
Avenue of the Americas in Manhattan and the answer came to me.  It was so 
dramatic that it made me stop in the middle of the sidewalk and laugh out loud…. 
The questions that we face were foreseen by the greatest group of Americans to 
ever live; our Founding Fathers.  They knew we would be grappling with issues 
like the ones we face today at some point, so they designed a ship that could 
withstand even the mightiest storm.  They also knew that we would eventually 
lose our way and that we would need a beacon to lead our way back.48 
 
As these excerpts show, religion—and particularly the evangelical and 
fundamentalist strains of within Christianity—is a key element of Tea Party 
constitutionalism.  There is some tension between the tropes of religious revivalism often 
found in Tea Party statements about the role of the Constitution and the efforts of 
movement leaders to sideline the contentious social issues, including religion, that have 
largely defined modern conservatism.  The Tea Party has had considerable success in 
focusing on the issues of constitutionally limited government and fiscal responsibility 
and, for the most part, putting to the side debates over religion, as well as gay rights and 
abortion.49  Yet religion, like other social conservative commitments, is never far from 
the surface of the Tea Party movement.  Much of this has to do with the basic 
demographics of the Tea Party: its members are more religious than the general 
population.50  One survey found that Tea Party supporters were considerably more likely 
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than the general populace to believe in the literal truth of the Bible.51  So even if the Tea 
Party has successfully been able to shift the focus from religion and other potentially 
divisive social issues, the movement’s constitutional project is still drawing on the tropes 
of evangelical religion in ways that seem to resonate with many Tea Party supporters.  It 
is one of the key elements of religious fundamentalism, faith in the sanctity of a 
foundational text, to which I now turn. 
 
 
D. The Power of Text 
 
The Tea Party’s commitment to textualism as a method of constitutional 
interpretation is closely related to the narratives about constitutional decline and revival.  
The kinds of stories one tells about the nature of the Constitution and the role it has (or 
should have) in American life is intertwined with beliefs about how the Constitution 
should be read.  In other words, assumptions about the function of constitutionalism 
inform one’s methodological commitments.  With regard to the Tea Party’s constitutional 
project, narratives of constitutional decline and revival provide a rationale for embracing 
textualism and originalism as the appropriate modes of constitutional interpretation.  
 
If one believes, as Tea Party supporters overwhelmingly do, that government and 
society is heading in the wrong direction, then the idea of returning to the wisdom of 
some past moment makes sense.  It is probably safe to say that originalists as a general 
matter have a higher opinion of the achievement of the Founding Era and a lower opinion 
of constitutional developments of the twentieth century than do non-originalists.  Just to 
cite the most obvious example, Justice Scalia regularly justifies his originalist 
commitments by noting that societies decline and become corrupt. The “whole purpose” 
of the Constitution, he has said, “is to prevent change—to embed certain rights in such a 
manner that future generations cannot readily take them away.  A society that adopts a 
bill of rights is skeptical that ‘evolving standards of decency’ always ‘mark progress,’ 
and that societies always ‘mature,’ as opposed to rot.”52  Justice Thomas has also 
expressed strikingly pessimistic views of the trend of modern society.53  Holding tight to 
constitutional commitments made generations, even centuries earlier is a way of fighting 
against decline—of fighting against the direction of modern society and government.  
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This fundamentalist principle, translated into the populist rhetoric of a social movement, 
is at the heart of the Tea Party’s constitutional vision. 
 
While textualism and originalism are distinguishable as methodologies of 
constitutional interpretation, the version of textualism that one finds in the Tea Party 
tends to conflate the two.  The reason the words of the document must be elevated above 
all else—above subsequent interpretations of the text, even by the highest court in the 
land; above established political practice; above settled societal assumptions about the 
Constitution—is because these words are the product of a particular moment of insight 
and inspiration.  By taking the words seriously, by reading them according to their plain 
meaning, one is expressing fidelity not only to a document, but to a generation of past 
Americans who, quite simply, knew more about the principles of liberty and power than 
any generation since.  In this way, textualism and originalism join as a common project, 
both reinforced by the more general assumption that we are a society in decline, with the 
Constitution providing a beacon of redemption. 
 
Beyond reinforcing the value of expressing fidelity to the principles of 1787, a 
commitment to textualism serves an additional role for the Tea Party: it is a powerful tool 
for constitutional mobilization.  Textualism, perhaps more than any other method of 
constitutional interpretation, has a distinctive common-sense appeal.  It is easy to explain 
to non-lawyers.  As Dick Armey, former House Majority leader and now Chairman of 
FreedomWorks, likes to tell audiences: “If you don’t understand the Constitution, I’ll buy 
you a dictionary.”54  Codevilla echoes this sentiment: all that is needed to understand the 
meaning of the Constitution is “the dictionary and grammar book.”55 A popular Tea Party 
bumper sticker reads: “I have this crazy idea that the Constitution actually means 
something.”56  The idea that complex methods of constitutional interpretation are just 
ways in which experts obscure the meaning of the Constitution fits comfortably with the 
anti-elite, populist sensibility of the Tea Party.   
 
From the perspective of creating a popular constitution movement, even more 
valuable is the fact that this kind of common-sense textualism57 is easily performed.  It is 
readily turned into various forms of action, into constitutional practice.  If one believes 
that the text of the Constitution contains the essence of constitutional meaning, then the 
act of constitution education can begin (and perhaps even end) with a reading of a 
document that is not particularly long and that, for the most part, is readable to modern 
Americans.  The act of passing out pocket Constitutions, the act of reading the text of the 
Constitution aloud in small groups or in public settings, even on the floor of Congress—
all of these ostensibly symbolic acts contain a deeper significance if grounded in a belief 
that the text of the document and its underlying meaning are one and the same. 
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As a foundation for popular mobilization, common-sense textualism provides a 
framework for a de-centralized, participation-based constitutionalism. “It is, most often, 
as text that the Constitution is the object of social movement mobilization,” writes Reva 
Siegal.  “Text matters in our tradition because it is the site of understandings and 
practices that authorize, encourage, and empower ordinary citizens to make claims on the 
Constitution's meaning.”58  The Tea Party offers a clear example of how text-centered 
approaches to constitutional interpretation can be a powerful basis for popular 
constitutional organization and activism. 
 
 
E. Populist Originalism 
 
One of the defining characteristics of Tea Party constitutionalism is its 
enthusiastic embrace of originalism as its preferred methods of constitutional 
interpretation.  “The Conservative,” writes radio show host Mark Levin in his 2009 best-
seller, Liberty and Tyranny, “is an originalist, for he believes that much like a contract, 
the Constitution sets forth certain terms and conditions for governing that hold the same 
meaning today as they did yesterday and should tomorrow.  It connects one generation to 
the next by restraining the present generation from societal experimentation and 
government excess.  There really is no other standard by which the Constitution can be 
interpreted without abandoning its underlying principles altogether.”59  In various forms, 
this basic defense of originalism echoes throughout the Tea Party movement.  The 
Constitution “meant one thing when it was written, and it still means the same thing.” 
declared a speaker at an April 2009 Tea Party rally in Athens, Texas.  “It’s up to us to 
light a fire under our fellow citizens.”60 
 
The rise of populist originalism—that is, originalism as a mode of constitutional 
interpretation practiced by nonjudicial actors—is particularly noteworthy since the 
primary grounds on which originalism has been promoted (mostly by conservative 
constitutional scholars and judges) has been the way it constrains judicial discretion.61  
“For the last quarter-century,” writes Jamal Greene, “originalism has been the idiom of 
judicial restraint in the United States.”62  Conservative talk radio star Rush Limbaugh has 
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embraced originalism as “[t]he only antidote to … judicial activism.”63  Originalism, 
according to its most prominent proponent, Justice Scalia, is the “lesser evil”64 because it 
provides grounds for constitutional interpretation that restrains judges.  
 
The people will be willing to leave interpretation of the Constitution to lawyers 
and law courts so long as the people believe that it is (like the interpretation of a 
statute) essentially lawyers work—requiring close examination of the text, 
judicial precedent, and so forth.  But if the people come to believe that the 
Constitution is not a text like other texts; that it means, not what it says or what it 
was understood to mean, but what it should mean, in light of ‘evolving standards 
of a maturing society’—well, then, they will look for qualifications other than 
impartiality, judgment, and lawyerly acumen in those whom they select to 
interpret it.65   
 
This leads Scalia to discuss the nomination process for judges and the dangers of making 
the process overly politicized.  There is, of course, another conclusion that could be 
drawn from Scalia’s warning about the need to recognize the limitations of “lawyers 
work”: that when those who are not lawyer or judges stake out claims on the meaning of 
the Constitution, these kinds of concerns no longer not apply.  Yet, for the Tea Party, they 
still do. 
 
As Max Lerner wrote in 1937, populist worship of the Founding Fathers and the 
Constitution has been particularly powerful during times of uncertainty and concern over 
the direction of the nation.  The Constitution serves as a “safe haven” for those who fear 
the United States is failing to live up to its founding ideals.  Lerner’s description is worth 
quoting because it well describes the Tea Party’s approach to the Constitution, while also 
illuminating the historical tradition into which it fits.  
 
Here was the document into which the Founding Fathers had poured their wisdom 
as into a vessel; the Fathers themselves grew ever larger in stature as they receded 
from view; the era in which they lived and fought became a golden age; in that 
age there had been a fresh dawn for the world, and its men were giants against the 
sky; what they had fought for was abstracted from its living context and became a 
set of “principles,” eternally true and universally applicable…. The Golden Age 
had become a political instrument.66 
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The idea of the Founding Era as a “Golden Age” is central to the Tea Party’s 
constitutional project.  Frequent references to “the Founders” has become something of a 
tic for many leading Tea Party figures.  Discussions of policy and principle seemingly 
invariably end up at some point referencing the Founders as support.  Newly elected U.S. 
Senator from Utah Mike Lee said he would refuse to vote for any legislation unless he 
could “imagine myself explaining to James Madison with a straight face why what I was 
doing was consistent with the text and history of the Constitution ….”67  The National 
Center for Constitutional Studies offers courses designed to teach “where the founding 
Fathers got their ideas for sound government and how a return to these ideas can solve 
our nations problems today.”68 
 
And then there is Glenn Beck.  Perhaps no major figure of the Tea Party has done 
more to insist that the Founders must be at the forefront of contemporary policy 
discussions than Beck.  “In order to restore our country,” he has said, “we have to restore 
the men who founded it on certain principles to the rightful place in our national 
psyche.”69  Beck has called for a “Refounding.”70  The Beck-inspired “9-12 Project” has 
identified nine principles for its followers, each supported with a quotation from 
Jefferson or Washington.71  The group also calls on its followers to meet regularly with 
family and neighbors to “[d]iscuss the importance of what the Founders designed for 
America.”72 “When you read these guys [the Founders], it’s alive,” Beck once said on his 
show.  “It’s like, you know, reading the scriptures.  It’s like reading the Bible.  It is alive 
today.  And it only comes alive when you need it.”73   
 
This last point—that the Founders and the Constitution they drafted is “alive 
today” is central to Tea Party ideology. For the Tea Party, the past is anything but a 
foreign country.74  The Founders—their ideas, their personalities—are present with us 
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today.  Their portraits, their words, even their modern avatars (in the form of historical 
re-enactors) are regularly found at Tea Party events.  The Founders are also generally 
portrayed as comfortable companions.  They are not only admirable and likable, but they 
also tend to agree with the Tea Party.75 
 
Another common Tea Party assumption that further fuels its followers’ 
commitment to originalism is the idea that the Founders were remarkable not only for the 
force of their ideas, but also for their general agreement upon these ideas. “One of the 
most amazing aspects of the American story,” wrote Skousen, “is that, while the nation’s 
Founders came from widely divergent backgrounds, their fundamental beliefs were 
virtually identical.”76 
 
It is worth noting that the populist originalism that the Tea Party practices varies 
in key aspects from originalism as it is currently practiced in the courts and by legal 
scholars.   Tea Party populist originalism focuses on the Founding Fathers.  It focused 
primarily on a handful of larger-than-life figures who played central roles in creating the 
new nation. Tea Party originalism thus tends to be an inquiry into the original intent of 
the Constitution’s framers.  This places Tea Party originalism somewhat in tension with 
the mode of original inquiry now dominant in the courts and in the academy, public 
meaning originalism, which focuses on how people at the time of framing and ratification 
would have understood the meaning of the words in the Constitution.  (In practice, it is 
hard to find much difference in the outcomes of those who follow an original meaning 
versus an original intent approach,77 although the difference is critical to proponents of 
originalism.) Take, for example, the mission statement of the Tea Party Patriots, a 
national umbrella organization of the movement: “We, the members of The Tea Party 
Patriots, are inspired by our founding documents and regard the Constitution of the 
United States to be the supreme law of the land. We believe that it is possible to know the 
original intent of the government our founders set forth, and stand in support of that 
intent.”78  The Republican Party’s Pledge to America, issued during the 2010 mid-term 
elections and clearly reflecting the influence of the Tea Party on the party platform and 
rhetoric, includes a commitment “to honor the Constitution as constructed by its framers 
and honor the original intent of those precepts that have been consistently ignored—
particularly the Tenth Amendment ….”79 
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The standard critiques of originalism have also been applied toward the Tea 
Party’s history of the Founding.  Tea Party critics note that the historical record is just not 
as simple and coherent as Tea Partiers—and originalists—like to believe.  While one 
might certainly look to the past for guidance on present-day questions, history rarely 
yields singular, definitive answers.  The Founding Era was a complex period, the 
Founders diverse, argumentative, often inconsistent in their own beliefs.80  The clarity 
and guidance that Tea Partiers demand of the Founding generation is not history; it is, as 
Harvard historian Jill Lepore puts it, “antihistory” in which “time is an illusion.  Either 
we’re there, two hundred years ago, or they’re here, among us.”81 
 
The ahistorical critique is a powerful one.  It can be readily aimed not only at 
many popular historical accounts of the Founding Era, but also to originalism as a 
methodology of constitutional interpretation.  This critique depends upon an assumption 
that the proper role of history is to stand on its own, without necessarily saying something 
directly about today’s concerns.  This is the basic premise of historical inquiry as a field 
of professional scholarship.  Under this approach, the primary goal of the historian is to 
understand historical material on its own terms, by a thorough grounding in 
contemporary sources.  Any “lessons” to be learned from history must emerge from the 
historical moment itself; they must demonstrate that past actors were concerned with 
issues that happen to still resonate today.  To demand of the past that it respond to our 
current concerns is to not take the past on its own terms. 
 
Yet the kinds of historical inquiry practiced by those whose primary concern is to 
locate a basis for legitimating a claim in the here and now—which is, in essence, the 
project of both Tea Party historical inquiry and originalists in the judiciary and legal 
academy—is fundamentally different from professional historical inquiry.  As Gordon 
Wood has recently written in reference to the Tea Party’s historical exercises, what they 
are practicing is not history, as this field of inquiry is generally understood, but the 
creation of a popular historical consciousness, of collective memory.82  Practitioners of 
history regularly refute, often quite conclusively, claims of memory (as well as various 
historical claims of judges and lawyers).  Indeed, such refutations are a professional 
responsibility.  Yet these corrections rarely make much of a dent in the edifice of 
memory, at least not on their own.  That is because the purpose of memory is not to be 
correct, but to create a compelling vision of the past that says something about the 
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present.83  For the Tea Party, the production of memory is as much about current identity 
as it is about the past.  Whereas historical inquiry is based on an arms-length skepticism, 
a withholding of judgment until the historical material has something to say, for memory, 
in the words of Bernard Bailyn, the “relation to the past is an embrace.  It is not a critical, 
skeptical reconstruction of what happened.  It is the spontaneous, unquestioned 
experience of the past…. [I]t is ultimately emotional, not intellectual.”84 
 
Populist originalism is not historical inquiry.  It is, instead, the creation of a 
founding mythology.  It is the creation of stories that help to inform contemporary 
practice.  For participants in the Tea Party movement, these stories have proven quite 
compelling.  Whether they are true or not, as measured by the best practices of historical 
inquiry, is almost beside the point.85 
 
 
III. EDUCATIONAL OUTREACH 
 
Perhaps more than any major social movement in modern American history, Tea 
Party followers take to heart Franklin Roosevelt’s call on the nation, in his 1937 fireside 
chat, to treat the Constitution “[l]ike the Bible” and “read [it] again and again.”86  Touting 
the value of educating Americans about their Constitution is, of course, nothing new.  
Speaking on the fiftieth anniversary of the Constitution, John Quincy Adams urged his 
audience to “[t]each the [Constitution’s] principles, teach them to your children, speak of 
them when sitting in your home, speak of them when walking by the way, when lying 
down and when rising up, write them upon the doorplate of your home and upon your 
gates.”87  Warren Burger, who retired from the bench in order to coordinate the 
Constitution’s bicentennial celebration, repeated these words in a speech in 1987.88  Yet 
while this kind of constitutional celebrationism has a long history, it is nonetheless 
notable that a social movement would so fully internalize, through both rhetoric and 
action, this “protestant” approach to the Constitution.   
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 “We need to talk about and learn about the Constitution daily,” said Jeff Luecke, 
a Tea Party organizer from Dubuque, Iowa, expressing a commonplace sentiment among 
the Tea Party faithful.89  Glenn Beck regularly rails against the lack of schooling about 
the Constitution,90 and he has called on his listeners to act as a “constitutional watchdog 
for America.”91  “Only citizens’ understanding of and commitment to law can possibly 
reverse the patent disregard for the Constitution and statutes that has permeated American 
life,” writes Codeville.92  One Tea Party-affiliated campaign—called “Save the 
Constitution—Read It!”—has as its mission to “encourage patriots everywhere to do two 
things: 1. Commit to reading the Constitution and review it often; 2. Encourage others to 
read the Constitution.”93  The campaign promotes a six-point constitutional commitment 
plan:  
 
1. Commit to reading the Constitution today and reviewing it often. 
2. Make a goal and write it down.  
3. Mark your calendar to review the Constitution on the 17th of each month.  
4. Tell a friend about your goal.  
5. Better yet, read it with a friend.  
6. Place pocket Constitutions in your car or near your favorite chair.94 
 
“You Can’t Defend What You Don’t Know!” announces an advertisement for 
ConstitutionalBootCamp.com, which promotes a course designed to turn one into “a truly 
Empowered Patriot & Defender of our Constitution.”95  The Plymouth Rock Foundation, 
founded in 1970 to emphasize the nation’s Christian heritage, promotes a study-group 
approach to spreading the constitutional gospel.  “[W]e publish materials, where you can 
study the Constitution line by line, from its original intent, and what was meant by the 
founders,” the group’s executive director explained.  “You can study in small groups…. 
[W]e need to reeducate ourselves, because the present education system won’t.”96  The 
Tea Party Patriots sells an “Official Tea Party Patriots’ Coloring & Activity Book” for 
children.  “Inspired by the principles of Freedom and Liberty immortalized in the United 
States Constitution,” according to the website, “[t]he book includes a simple and fun 
emphasis on fundamental freedoms and is part of a long term effort to educate the next 
generation of children on the basics of American liberty.”97 
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Tea Party activists regularly compared their constitution classes to Catholic 
catechism98 or Bible study.99  They often proudly carry copies of the Constitution, and 
pocket copies are regularly distributed at Tea Party events.100  Book-length Tea Party 
polemics often include the text of the Constitution as an appendix, sometimes 
supplemented with other documents from the Founding Era.101  A group called Let 
Freedom Ring holds public readings of the Constitution.102  Tea Party groups in 
Tennessee converged on the state capitol as the 2011 legislative session was about to 
begin with two primary demands: a state law that would give individuals the ability to opt 
out of national health care requirements, and more teaching about American history and 
the Constitution in the public schools.103 Some Tea Party groups have requested 
opportunities to go into schools to talk about the Constitution.104 
 
An organization that has been particularly influential in defining and promoting 
the Tea Party’s constitutional vision is the Skousen-founded National Center for 
Constitutional Studies (NCCS).  Now based in Arizona, NCCS is known for workshops 
on the Constitution it holds around the country, at which it promotes Skousen’s 
writings.105  (Skousen’s was explicit that his intent in The 5000 Year Leap and The 
Making of America was to write easily accessible books on the genius of the Founders 
and their accomplishments.106)  NCCS also sells “study courses” on the Constitution, 
complete with textbooks, quizzes, and lectures on DVD, all designed increase public 
knowledge of the Founding Era and to promulgate Skousen’s particular views of the 
Constitution.107  PowerThink Publishing, the publisher of Skousen’s books, offers a 
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computer disk titled “U.S. Constitution Coach Kit,” which includes some 60,000 
documents from American history.108   
 
NCCS pocket Constitutions are often handed out at Tea Party rallies.  On its 
website, the NCCS urges people to “[g]ive your family and friends a copy of this pocket 
Constitution and personally invite them to read and study the Constitution.”109  The 
NCCS promotes this text of its pocket Constitution as especially authentic, having “been 
proofed word for word against the original Constitution housed in the Archives in 
Washington, D.C. It is identical in spelling, capitalization and punctuation.”110  The front 
cover has a picture of George Washington, extending a quill to the reader, “inviting each 
of us to pledge our support for and commitment to The Constitution of the United States 
by maintaining and promoting its standard of liberty for ourselves and our posterity.”111  
The booklet’s back cover includes a pledge, calling on its owner to “affirm that I have 
read or will read out U.S. Constitution and pledge to maintain and promote its standard of 
liberty for myself and for my posterity.”112  The pledge is followed by a line on which 
one can sign, underneath which is the signature of George Washington, who is identified 
as the “Witness” to the pledge.113 
 
This belief that the cause of conservatism can be advanced through family and 
community-based educational projects extends beyond constitutional education.  It has 
become a central tenet of the modern populist conservative movement.  Conservative 
commentator Mark Levin, in his attack on what he sees as a dominant liberal elite 
(“Statists,” in his terminology), proclaims, “We, the people, are a vast army of educators 
and communicators.”114  The central locus of the educational project is the family: 
“Parents and grandparents by the millions can counteract the Statist’s indoctrination of 
their children and grandchildren in government schools and by other Statist institutions 
simply by conferring their knowledge, beliefs, and ideals on them over the dinner table, 
in the car, or at bedtime.”115  Glenn Beck and others on the populist Right have been 
urging parents and grandparents to take over the education of their children.116  And 
beyond the family, one’s community can also be a place in which these lessons are 
shared.  As Levin instructs his readers, “When the occasion arises in conversation with 
neighbors, friends, coworkers and others, take the time to explain conservative principles 
and their value to the individual, family and society generally.”117 
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Community and family educational outreach efforts are constitutional 
mobilization on the most human scale.  They do not attract the attention of political 
campaigns, legislative battles, or judicial opinions.  Yet they are critical to the cultivation 
of a popular constitutional consciousness in potential movement participants. Tea Party 
activists have promoted the act of sitting down with the text of the Constitution, alone or 
in small groups, as in and of itself an act of constitutional engagement.  Taking up the 
text is an act of commitment, an act of citizenship.  Yet it is also a platform for additional 
involvement.  For many Tea Party leaders, the reading of our founding text is but a 
springboard to further activism.  The engaged citizen should be stirred from a 
constitutional commitment to involvement in constitutional politics.  It is to these 
political forms of constitutional engagement that I now turn. 
 
 
IV. STATE-LEVEL CONSTITUTIONAL MOBILIZATION 
 
The second area of Tea Party constitutional activism I will consider take place at 
the state level.  It involves, most notably, efforts to get state legislatures to pass 
resolutions asserting their authority to oppose, perhaps even refuse to enforce, certain 
federal laws that they deem to be passed in violation of the Constitution.  Responding to 
state-level opposition to health care, these “sovereignty resolutions” or “Tenth 
Amendment” resolutions have been debated in many states and have actually passed in 
several.  The other state-level strategy involves the effort to mobilize support for various 
proposed constitutional amendments.  Fidelity to basic constitutional principles of limited 
governance, Tea Party constitutionalists argue, may require changes in the text of the 
Constitution through the Article V amendment process.  Even if none of the Tea Party’s 
proposed amendments are likely to gain the supermajorities in Congress necessary for 
formal proposal or the state supermajorities necessary for ratification, they provide 
another valuable platform from which the Tea Party can promote its vision of the 
Constitution. 
 
 
A. Tenth Amendment Remedies: Sovereignty Resolutions and Nullification 
 
One of the most controversial elements of the Tea Party’s constitutional project 
has been a revitalization of the idea of states rights and even the possibility of state 
nullification of federal policy.  The logic of state resistance to federal policy, when that 
policy is believed to be unconstitutional, fits comfortably within the parameters of the 
Tea Party’s larger constitutional project.  State-level mobilization is focused primarily on 
policing the constitutional limits of federal authority.  Its advocates reject the idea that the 
Supreme Court—or any institution of the federal government, for that matter—has final 
interpretative authority over the meaning of the Constitution.118  The textual foundation 
for the Tea Party’s state-level mobilization is the Tenth Amendment, an amendment that 
has long been used as a rallying cry for small-government activists.  (Participants in the 
contemporary states rights movement often identify themselves as “Tenthers.”)   
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But the Tea Party’s embrace of these state-level projects of resistance to federal 
policy is significant not only because of the way they align with the movement’s 
constitutional vision, but also because they provide an arena for constitutionally driven 
political mobilization that offers near-term, feasible targets and the possibility of 
occasional victories.  “We didn’t get involved just to scream and shout; we actually have 
things that we’d like to accomplish,” explained a local Tea Party activist in Tennessee 
who came to his state’s capital to demand that the legislature attend to the Tea Party’s 
concerns.119  For citizens in many parts of the nation, the possibility of having their state 
legislature pass a resolution insisting upon more federal respect for state sovereignty or a 
law refusing to implement federal health care policy is far more realistic goal than the 
more obvious alternatives, such as convincing Congress to repeal or the Supreme Court 
to strike down constitutionally suspect laws.  Even if these campaigns are often dismissed 
as merely symbolic, the states nonetheless provide a powerful forum for ongoing popular 
mobilization of the Tea Party’s constitutional agenda. 
 
Although critics of the Tea Party’s efforts to rally support for sovereignty and 
nullification are regularly challenged their actions as themselves violations of the 
Constitution and a recipe for anarchy,120 the idea that the resources, organizational 
capacity, and loyalties of the state could be used to resist unconstitutional federal action 
in fact has deep historical roots.  (This is a point regularly made by Tea Partiers.121)  
James Madison described the basic dynamic in Federalist 46.  When faced with a federal 
law that transcends the limits of constitutional authority, states retained considerable 
ability of opposition:  
 
The disquietude of the people; their repugnance and, perhaps, refusal to co-
operate with the officers of the Union; the frowns of the executive magistracy of 
the State; the embarrassments created by legislative devices, which would often 
be added on such occasions, would oppose, in any State, difficulties not to be 
despised; would form, in a large State, very serious impediments; and where the 
sentiments of several adjoining States happened to be in unison, would present 
obstructions which the federal government would hardly be willing to encounter. 
 
But ambitious encroachments of the federal government, on the authority of the 
State governments, would not excite the opposition of a single State, or of a few 
States only. They would be signals of general alarm. Every government would 
espouse the common cause. A correspondence would be opened. Plans of 
resistance would be concerted. One spirit would animate and conduct the 
whole.122  
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Madison and Thomas Jefferson famously sought to rally the states in opposition to the 
Alien and Sedition Acts of 1798.  Support for their efforts were limited to Virginia and 
Kentucky—the “signals of general alarm” went largely unheeded in this case—yet they 
left behind seminal statements of the principle of states as monitors of federal 
constitutional limits that echoed throughout American history.123  Present-day advocates 
of sovereignty and nullification resolutions like to refer to their movement as embracing 
the “Spirit of ’98.”124  The subsequent history of state-level mobilization against federal 
authority on constitutional grounds was dominated by efforts of southern states to protect 
slavery, an effort refuted on the battle fields of the Civil War, then efforts by southern 
states to protect Jim Crow.  For many Tea Party critics, state-level mobilization against 
the federal government is inextricably linked to the defense of white supremacy, and the 
Tea Party’s efforts to revitalize the idea of nullification are just another misguided effort 
to resuscitate something that has rightly been discredited.125  Defenders of various state-
level Tenth Amendment remedies counter that the defense of white supremacy is only 
one part of the story, and that many other causes have been furthered by this route, 
including northern opposition to enforcing the Fugitive Slave Law in the 1850s and, more 
recently, efforts to legalize medicinal marijuana.126  According to a brochure circulated 
by the Tenth Amendment Center (a Los Angeles-based group that has been at the 
forefront of the nullification movement): “Nullification has a long history in the 
American tradition and has been invoked in support of free speech, in opposition to war 
and fugitive slave laws, and more. These principles are currently being invoked in states 
around the country in response to unconstitutional Federal laws—left, right, and 
center.”127 
 
The Tea Party’s promotion of state-level resistance to federal authority began in a 
rather haphazard, even farcical manner, but has since developed into a standard element 
of its larger constitutional project.  Texas governor Rick Perry gained headlines when, at 
a Tea Party rally in the spring of 2009, he went so far as to suggest secession as a 
possible remedy for an overreaching federal government.128  As talk of Texas seceding 
from the union died down, a basic pattern of Tea Party mobilization in the state 
legislatures developed.  The first step was a round of generic “state sovereignty” 
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resolutions.  A popular model resolution has been promoted by the Tenth Amendment 
Center: the non-binding “10th Amendment Resolution.”129  It includes some rather 
prosaic Tea Partyesque rhetoric—a statement that sovereignty residing in the people, not 
the government; the text of the Tenth Amendment; a reference to unnamed federal 
“powers, too numerous to list for the purposes of this resolution,” that “infringe on the 
sovereignty of the people of this state” and may be unconstitutional.130  It also includes 
some stronger language—a demand that the federal government “cease and desist any 
and all activities outside the scope of their constitutionally-delegated powers”; a 
resolution to form a committee “to recommend and propose legislation which would have 
the effect of nullifying specific federal laws and regulations”; a call for the creation of a 
“committee of correspondence” to rally support for these principles in other states.131 
 
The next step of the Tea Party’s state-level constitutional project has been the 
passage of state laws aimed at nullifying specific federal regulatory policies.  The 
primary target here has been the health care law, although federal policies relating to the 
regulation of guns and medical marijuana have also been challenged through nullification 
resolutions.  Even before passage of the federal health care bill in early 2010, local Tea 
Party groups were calling upon their state legislatures to take a stand against the looming 
possibility of a national health care program.  A January 2010 rally in Missouri saw 
numerous state officials expressing support for an amendment to the state constitution 
prohibiting enforcement of the individual mandate.132  After the health care bill was 
signed into law, several states passed statutes expressing opposition to the law; some 
even went so far as to refuse to enforce the law.  Virginia was the first to do so, passing 
its nullification law on March 4, 2010.133  At this time, thirty-six other states were 
considering similar legislation.134  These nullification resolutions were based on a 
template being circulated by the American Legislative Exchange Council (ALEC), titled 
the “Freedom of Choice in Healthcare Act.”135  By the end of 2010, the model legislation 
had been introduced or announced in forty-two states; six states (Virginia, Idaho, 
Arizona, Georgia, Louisiana, Missouri), had passed versions of the bill; and two (Arizona 
and Oklahoma) had passed the bill as a constitutional amendment.136  In early 2011, 
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Tennessee passed a law that would allow residents to choose to opt-out of the health care 
mandate.137 
 
When it comes to opposing the constitutionality of federal policy, nullification 
laws have obvious attractions from a movement mobilization perspective.  “Nullification 
Begins With You,” explains a Tenth Amendment Center brochure designed to promote 
its “Nullify Now Tour.”138   
 
Nullification is not something that requires any decision, statement or action from 
any branch of the federal government. Nullification is not the result of obtaining a 
favorable court ruling…. Nullification is not the petitioning of the federal 
government to start doing or to stop doing anything. Nullification doesn’t depend 
on any Federal law being repealed. Nullification does not require permission from 
any person or institution outside of one’s own State.139 
 
One of the constant challenges of constitutional mobilization is keeping a sense of 
purpose and forward momentum to the cause.  Constitutional change can be so slow, the 
realization of constitutional goals often seem impossibly distant.  Lobbying state 
legislatures to stand up for their Tenth Amendment rights has proven a particularly 
effective way in which the Tea Party addressed this challenge. 
 
B. Article V Remedies: Amending the Constitution 
 
The Tea Party takes seriously the possibility of amending the Constitution.  Tea 
Partiers have rallied around various proposed changes to the Constitution, transforming 
ideas that had previously only been discussed in isolated conservative circles into issues 
for public debate.  Critics see this as hypocritical.  Why would a movement that claims to 
revere the sanctity of the text of the Constitution and the stability provided by unchanging 
constitutional principles be so enthusiastic about rewriting certain parts of the document?  
“[T]he self-proclaimed party of conservatism has become a constitutional graffiti 
movement,” wrote one skeptic after surveying the latest round of Tea Party proposed 
amendments.140  Tea Party supporters defend their call for more serious consideration of 
the amendment process as outlined in Article V of the Constitution by framing their 
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proposed changes as a part of a project of restoration rather than transformation.  As 
Republican House member Paul Broun of Georgia put it, “We need to do a lot of 
tweaking to make the Constitution as it was originally intended, instead of some perverse 
idea of what the Constitution says and does.”141  Some of the proposed constitutional 
revisions, such as repealing the Sixteenth and Seventeenth Amendments (providing, 
respectively, for a federal income tax and the direct election of senators), are easily 
justified as in line with the larger Tea Party project of revitalizing lost constitutional 
principles.142  Tea Party groups have also rallied behind a proposal called the “Repeal 
Amendment,” which is intended to empower the states so as to, according to its 
advocates, return the state-federal balance back to its proper constitutional foundations.  
In this way, Tea Partiers have portrayed their proposed amendments as acts of fidelity to 
the Constitution of 1787. 
 
As Tea Partiers regularly point to the Progressive Era as the beginning of the end 
of constitutional governance in the United States, it is perhaps not surprising that they 
would seek to undo some of the signature constitutional amendments of that period.  One 
target has been the Sixteenth Amendment, which was ratified in 1913 and gave Congress 
the power to directly tax income.  Libertarians have long argued that the most effective 
way to limit the size of the federal government would be to limit its revenue-raising 
capacity.  Congressman Ron Paul, who has become a kind of godfather of the Tea 
Party,143 has long called for repeal of the Sixteenth Amendment,144 and his son, Rand 
Paul, now U.S. Senator from Kentucky, has also called for its repeal.145  “Giving the 
government direct access to the paychecks of the people is like the fox guarding the 
henhouse,” declared Tim Bridgewater, a Tea Party-backed candidate for the Senate from 
Utah.146  “This single change,” Randy Barnett has written about the effort to repeal the 
income tax power, “would strike at the heart of unlimited federal power and end the 
costly and intrusive tax code.”147   
 
Another Progressive Era target of the Tea Party is the Seventeenth Amendment, 
under which members of the Senate are selected through state-wide elections rather than 
being appointed by state legislatures, as required in the Constitution of 1787.  Local Tea 
Party groups were able to elevate this idea, which had previously only lurked around the 
fringes of the states-rights wing of the conservative movement, into a significant 
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discussion point during the 2010 election cycle.148  And because the Tea Party was a 
major force, these scattered voices were taken seriously and picked up by more 
mainstream conservative figures.  Conservative commentator Tony Blankley approvingly 
summarized the basic argument for the repeal of the Seventeenth Amendment: “[T]he 
best way to revive the 10th Amendment is to repeal the 17th Amendment…. The most 
efficient method of regaining the original constitutional balance is to return to the original 
constitutional structure. If senators were again selected by state legislatures, the longevity 
of Senate careers would be tethered to their vigilant defense of their state's interest—
rather than to the interest of Washington forces of influence.”149  Even if this was an 
utterly unrealistic proposal for amending the Constitution, it offered another opportunity 
for Tea Partiers and their allies to draw attention to the constitutional developments of the 
past century, particularly the declining role of the state-level politics and the steady 
growth of national-level interest groups. 
 
The Tea Party has also backed the “Repeal Amendment.”  Georgetown law 
professor Randy Barnett launched this campaign in an opinion piece in the Wall Street 
Journal in April 2009.150  Barnett proposed what he called a “Federalism Amendment,” 
which was in fact a collection of changes he thought would resuscitate foundational 
constitutional principles.  Rather than going the tradition Article V route of having 
Congress propose amendments and then send them to states for ratification, Barnett 
proposes that the states call a constitutional convention, whose proposals would then 
require the requisite four-fifths of the states for ratification.  The proposal included: 
explicitly limiting Congress to its enumerated powers; limiting the reach of the 
Commerce power by effectively returning Commerce Clause doctrine to its pre-New 
Deal status (jettisoning the substantial effects and instrumentalities justifications); 
repealing the Sixteenth Amendment; and requiring that Courts use “original public 
meaning” to interpret the Constitution.151  This was, according to Barnett, “a concrete and 
practical proposal by which we can restore our lost Constitution.”152   
 
A month after his Journal piece, Barnett, writing on Forbes.com, expanded his 
proposal into a “Bill of Federalism”—“10 amendments devised to restore the balance 
between state and federal power as well as the original meaning of the Constitution.”153  
They are “primarily designed to reverse Supreme Court rulings that have improperly 
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expanded federal power.”154  Barnett explained that the campaign for a Bill of Federalism 
would have two primary goals.  One was to “become the rallying cry of Tea Parties and 
other citizen groups across the nation.”155  It could “provide an organizing document for 
candidates seeking state and federal office.”156  The other was to change constitutional 
law.  “I fully expect that the Supreme Court would try to forestall its adoption by moving 
toward the original meaning of the Constitution ….”157 
 
Following Barnett’s publication of his proposed Federalism Amendment, Tea 
Party groups in Virginia contacted him and then pressed their state leaders to embrace the 
proposal.158  In September 2010, William J. Howell, speaker of the Virginia House of 
Delegates, co-authored an op-ed in the Wall Street Journal in which they explained and 
defended a “Repeal Amendment,” which would allow a supermajority of states to 
overturn federal law.159  Without this option, Barnett and Howell wrote, the only 
mechanisms states have to challenge federal law was to either challenge the law in 
federal court or to attempt to overturn the law through the Article V amendment process.  
The Repeal Amendment, they argued, offers a more functional way of limiting federal 
power and protecting basic constitutional principles.160 “In short,” they conclude, “the 
amendment provides a new political check on the threat to American liberties posed by a 
runaway federal government. And checking abuses of power is what the written 
Constitution is all about.”161 
 
Following the November 2010 elections, the repeal amendment gained 
momentum.  Virginia Attorney General Kenneth T. Cuccinelli II wrote to state attorneys 
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general around the country urging them to support a constitutional amendment that would 
allow a super-majority (two-thirds) of the states to overturn federal legislation.162  By the 
end of the year, legislative leaders in twelve states had expressed support for the 
amendment.163  In Congress, the repeal amendment was introduced by Representative 
Bob Bishop of Utah, founder of the House Republican “10th Amendment Task Force”—
whose mission is to “[d]isperse power from Washington and restore the Constitutional 
balance of power through liberty-enhancing federalism.”164  The repeal amendment, 
Bishop explained, “will provide citizens, through their elected state representatives, with 
a powerful tool to check an overzealous and power-hungry federal government…. [I]t is 
an arrow in the quiver of states and a solid first step that can be taken to begin restoring 
the balance of power our Founding Fathers intended when they drafted the 
Constitution.”165  Eric Cantor, the new House Majority Leader, has expressed support as 
well.  The amendment, he said, “would provide a check on the ever-expanding federal 
government, protect against Congressional overreach and get the government working for 
the people again, not the other way around.”166 
 
The enthusiasm for amending the Constitution seems to be gaining traction in all 
corners of movement conservatism, not just among self-identified Tea Party activists.  
One of the major discussion points of the November 2010 meeting of the Federalist 
Society was the need for various constitutional amendments.167 
 
 
V. NATIONAL ELECTORAL POLITICS 
 
The most widely recognized achievements of the Tea Party movement, at least in 
its first two years of existence, occurred in the sphere of national electoral politics.  The 
2010 congressional elections became a critical target for the burgeoning movement.  
While many critics assumed (or hoped) that the Tea Party would dissipate after the major 
stimulus bills had been passed and after health care was signed into law, the movement 
only gained strength through 2010, largely because its activists turned their attention to 
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the upcoming midterm elections.  The influence of the Tea Party only seemed to grow as 
the election process unfolded, from various high-profile Tea Party victories in the 
Republican primaries through the eventual election of numerous Tea Party-backed 
candidates to Congress by year’s end.  Exit polls showed that four out of ten voters in the 
November 2010 elections expressed support for the Tea Party.  Most significantly for 
purposes of this Article, the movement’s focus on the congressional elections provided 
another forum from which to engage the nation about the Tea Party’s constitutional 
vision.  One of the Tea Party’s goals was to transform the elections into a debate over the 
appropriate scope of congressional power under the Constitution. 
 
In terms of advancing its constitutional agenda, the basic Tea Party game plan in 
the 2010 elections was simple: insist on making the Constitution a central topic in the 
election campaigns, force candidates to discuss their constitutional commitments, and 
refuse to vote for anyone who does not embrace Tea Party constitutional beliefs.  So we 
find a Tea Party-organized candidate forum for a House seat in a district outside of 
Philadelphia at which candidates were grilled about their views on the Tenth Amendment 
(“It’s my favorite amendment in the Constitution,” enthused one hopeful) and the 
possibility of state nullification of the federal health care requirements.168  The most 
valued label for politicians hoping to gain the support of Tea Party followers is 
“constitutional conservative.”  This is what Rand Paul, who embraced the Tea Party all 
the way to one of Kentucky’s Senate seats, likes to call himself;169 it was also the label 
Sarah Palin bestowed upon her favored candidates.170  Sometimes Tea Party faithful 
reduce the label simply to “constitutionalist.”171 
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century:  
 
A Constitutional conservatism unites all conservatives through the natural fusion 
provided by American principles. It reminds economic conservatives that morality is 
essential to limited government, social conservatives that unlimited government is a 
threat to moral self-government, and national security conservatives that energetic but 
responsible government is the key to America’s safety and leadership role in the world. A 
Constitutional conservatism based on first principles provides the framework for a 
consistent and meaningful policy agenda. 
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“It is becoming apparent to millions of voters the solution lies in electing officials 
who understand, respect and abide by the Constitution as much as we citizens are 
expected to follow the law,” explained longtime conservative fundraiser Richard 
Viguerie.172  FreedomWorks Chairman Dick Armey’s central basic advice to the newly 
elected Tea Party-supported members of Congress is quite simple: “Look to the 
Constitution to govern your policy. You do not swear an oath to the Republican Party or 
the tea party—your pledge is to defend the Constitution. Let this govern your votes. The 
Constitution was designed to limit government power, so make sure your votes go only to 
bills that are right and necessary.”173 
 
The Independence Caucus, an organization that describes itself as a “national 
citizens organization” and has been aligned with local Tea Party groups, has created a 
lengthy list of yes-or-no “vetting questions” for congressional candidates.  It is basically a 
test of Tea Party bona fides, designed to measure a candidate’s commitment to the 
Independence Caucus’s mission of promoting limited government, fiscal responsibility, 
and “adherence to constitutional authority.”174  The first group of questions focuses on 
the “proper role of government and national authority,” and is prefaced with a statement 
explaining that all elected public officials take an oath to the Constitution, and that the 
oath “mandates that all public officials refrain from taking any actions or passing any 
legislation that is not constitutionally empowered to their elected office.”175  The first 
question asks whether the candidate agrees that the Tenth Amendment “limits the Federal 
Government to the 30 enumerated powers that are specified in the Constitution.”176  The 
second question gives a mini-history of what it characterizes as the flawed constitutional 
reasoning of Wickard v. Filburn,177 the 1942 Supreme Court opinion that introduced the 
substantial effects test into the commerce clause doctrine.  The reasoning of Wickard 
allows for the application of the commerce power to intrastate activity that, when 
analyzed in the aggregate, substantially affects interstate commerce.  It then asks if the 
candidate agreed to vote against any proposed legislation (and to oppose the “expansion 
and perpetuation” of existing legislation) that regulates “any areas that are not 
specifically and expressly enumerated in the Constitution and are therefore reserved as 
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the exclusive province of the states; such as Education, Energy, Welfare, Labor issues, 
Non-Interstate roads, farm subsidies, etc.”—regardless of the Court’s holding in 
Wickard.178  The questionnaire also asks the candidate to commit to pending legislation 
that would require each bill to include specific reference to its constitutional basis.179 
 
The candidate questionnaire created by the Independence Caucus offers a critique 
of Wickard v. Filburn, but generally treats the decision as fact—not as a target for reform.  
When it comes to using the commerce power as defined by the Court: “just because 
Congress has been allowed to do so, doesn’t mean they should do so ….”180  There is no 
mention of the candidate’s responsibility to reshape the federal judiciary.  Rather, the 
focus is on constitutionally responsible legislation, regardless of what the Court would 
allow. 
 
Mike Lee, newly elected U.S. Senator from Utah and a Tea Party favorite, has 
been quite explicit in talking about the constitutional commitments he, as an elected 
representative, would feel compelled to follow, regardless of existing judicial doctrine.  
In a speech to the Federalist Society in November 2010, soon after his election victory, 
Lee stated, “The solution, I believe, lies not in attempts within the federal judiciary to roll 
back Wickard v. Fillburn.”181  “Don’t get me wrong,” he went on, “I would love it if that 
happened.  And I applaud those states that have attacked President Obama’s health care 
plan in the courts ….”182  But the solution lies in focusing on the political branches—
members of Congress must take more responsibility for the Constitution—they must not 
forget “the fact that under Article VI, each member of Congress is required to take an 
oath to uphold the Constitution.  In my mind, that means more than doing that which you 
can get away with in court…. [M]embers of Congress need to be held accountable, and 
need to hold themselves accountable, to their oath, regardless of what the courts might be 
willing to enforce—that that needs to become part of the American political 
discourse.”183 
 
In 2009, with the Tea Party movement gaining momentum and seeking to 
mobilize opposition to the new health care law, Republicans in both houses of Congress 
introduced the Enumerated Powers Act.  It would require all laws to “contain a concise 
and definite statement of the constitutional authority relied upon for the enactment of 
each portion of that Act.”184 A similar proposal was included in the Independent Caucus’ 
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candidate questionnaire.185  The proposal has clearly resonated with the Tea Party rank 
and file.  A version of it was the top vote-getter for the “Contract From America,” an 
online survey designed as a way in which the Tea Party agenda could be created by a 
kind of popular referendum process. 186 The proposal, titled “Protect the Constitution,” 
would “[r]equire each bill to identify the specific provision of the Constitution that gives 
Congress the power to do what the bill does.”187  The proposal was also included in the 
Republican Pledge to America, which the party rolled out during the 2010 elections.188  
After the 2010 elections, the new Republican-controlled House included this requirement 
in its new procedural rules.  (The new rules also provide that the Constitution be read 
aloud at the beginning of the new session.189)  This requirement, a Republican press 
release explained, “will serve to refocus members of Congress, with every bill they 
introduce, on the Constitution that they take an oath to support and defend.”190  The 
Republican leadership issued a memorandum about the new requirement to all House 
members, which included guidelines on what the new rule would actually require.191  The 
memorandum included some “illustrative examples of citations to constitution authority,” 
such as: 
 
The constitutional authority on which this bill rests is the power of Congress to 
make rules for the government and regulation of the land and naval forces, as 
enumerated in Article I, Section 8, Clause 14 of the United States Constitution.192 
 
Or, to quote a more Tea Partyesque example:  
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This bill makes specific changes to existing law in a manner that returns power to 
the States and to the people, in accordance with Amendment X of the United 
States Constitution.193 
 
Although these were rather spare constitutional justifications, the memorandum indicated 
that “a sponsor may provide additional explanatory details if they [sic] wish.”194  The 
memorandum included suggestions for resources (“in addition to the Constitution itself”) 
that may be used to assist in the task.  They include the Federalist Papers (“considered by 
many to be the primary source of authority on what the Constitution was understood to 
mean when it was ratified”); the Annotated Guide to the Constitution produced by the 
Congressional Research Service and another one produced by the Heritage Foundation;195 
the Founder’s Constitution (a collection of Founding Era documents);196 and various 
commentary provided by “a number of think-tanks and associations from across the 
political spectrum”—the Brookings Institution, the Cato Institute, the Federalist Society, 
the American Constitution Society.197   
 
The memorandum concludes with “Frequently Asked Questions”: 
 
Q. Isn’t it the courts’ duty to determine whether a law is constitutional and thus 
doesn’t this rule infringe on the power of the courts? 
A. No. While the courts have the power to overturn an Act of Congress on the 
basis that it is unconstitutional, Members of Congress have a responsibility, as 
clearly indicated by the oath of office each Member takes, to adhere to the 
Constitution.  
 
Q. What impact will the Constitutional Authority Statement have on litigation 
regarding the constitutionality of Acts of Congress? 
A. To the extent that a court looks at the legislative history of an Act, the 
Constitutional Authority Statement would be part of that history. However, the 
courts have made clear that they will not uphold an unconstitutional law simply 
on the basis that Congress thinks that the law is constitutional. 
 
Q. What if the citation of constitutional authority is inadequate or wrong? 
A. As stated earlier, the adequacy and accuracy of the citation of constitutional 
authority is a matter for debate in the committees and in the House. Ultimately, 
the House will express its opinion on a proposed bill, including its 
constitutionality, by either approving or disapproving the bill. 
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Q. So why have this Rule at all? 
A. Just as a cost estimate from the Congressional Budget Office informs the 
debate on a proposed bill, a statement outlining the power under the Constitution 
that Congress has to enact a proposed bill will inform and provide the basis for 
debate.  It also demonstrates to the American people that we in Congress 
understand that we have an obligation under our founding document to stay 
within the role established therein for the legislative branch.198 
 
The reason this requirement that all congressional legislation contain a specific 
reference to the constitutional basis of authority gained so much traction has much to do 
with a moment in the fall of 2009 during the height of the debate over the federal health 
care bill.  At a press conference held by House Speaker Nancy Pelosi, a reporter from the 
Cybercast News Service (CNS), a conservative news organization, asked the Speaker 
where in the Constitution she found the basis for the individual mandate provision of the 
health care bill, she was dismissive.  “Are you serious?  Are you serious?” she asked.  
When the reporter responded in the affirmative, she shook her head and moved on to 
another questioner.199  In response to follow-up inquiry from CNS, Pelosi’s office 
spokesperson reiterated the Speaker’s point that the constitutional question is “not a 
serious” question.200 The Speaker’s office also sent the reporter a copy of a statement 
posted on the Speaker’s website the previous month that dismissed the constitutional 
challenge to the health care bill as “nonsensical” and then went on to defend the 
constitutionality of the legislation under the commerce and taxing power.201  This 
confrontation, and Pelosi’s dismissive attitude toward the question of the law’s 
constitutionality, has been referenced again and again in Tea Party literature.202  It was 
cited as clear evidence that the Democratic leadership was playing fast and loose with the 
Constitution, ignoring conservative concerns that health care and other measures pushed 
beyond the boundaries of Article I’s list of Congress’ enumerated powers. 
 
The House Tea Party Caucus has begun a high-profile Constitution study group, 
not unlike the ones that have popped up around the nation with the encouragement of 
local Tea Party groups.  Michelle Bachmann, U.S. Representative from Minnesota and 
founder of the Tea Party Caucus, organized a series of what she called “Conservative 
Constitutional Seminars” for members of Congress.203  “Every week we'll start our week 
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with a class on the Constitution and how maybe bills that we're working on fit in with the 
Constitution—real time application.”204  “We're going to do what the NFL does and what 
the baseball teams do,” she explained. “[W]e're going to practice every week, if you will, 
our craft, which is studying and learning the Declaration, the Constitution, and the Bill of 
Rights.”205  The class became a major news story before it even began, when Bachmann 
announced that Justice Scalia would lead the group’s first meeting.206 
 
There was also the highly publicized reading of the Constitution from the floor of 
the House of Representatives at the start of the term of the 112th Congress—the first time 
this had ever been done in the history of the House.  Republican Congressman Bob 
Goodlatte of Virginia, a fiscal conservative and staunch opponent of the health care 
bill,207 initiated the idea. “One of the resounding themes I have heard from my 
constituents is that Congress should adhere to the Constitution and the finite list of 
powers it granted to the federal government,” he said in a press release.  “As the written 
expression of the consent the American people gave to their government—a consent with 
restrictions and boundaries—the public reading of the Constitution will set the tone for 
the 112th Congress.”208  “Call it the tea party-ization of Congress,” wrote Washington 
Post reporters about the newfound congressional fascination with the Constitution.209  
“After handing out pocket-size Constitutions at rallies, after studying the document 
article by article and after demanding that Washington return to its founding principles, 
tea party activists have something new to applaud. A pillar of their grass-roots movement 
will become a staple in the bureaucracy that governs Congress.”210 
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The Tea Party has created a constitutional agenda that does not simply provide a 
collection of principles that might be attractive to certain segments of the population, but 
also provides ways in which citizens can take part in a constitutional movement.  This is 
a constitutional project around which a social movement can mobilize.  Mike Lee and 
others in the Tea Party movement recognize that constitutional litigation is far harder to 
use as a tool of social mobilization—it is slow, it is detached from the people themselves, 
and it is dependent on a small number of individuals who are only indirectly accountable 
to democratic inputs.  By turning to congressional elections and lawmaking as an arena of 
constitutional contestation, the Tea Party has found a way in which everyday citizens can 
stake out constitutional claims and then demand, in a relatively direct manner, that 
government abide by these constitutional principles.  This approach to constitutionalism 
is far more empowering, and far more effective as a tool of movement mobilization, than 
working through the courts.  
 
 
VI. THE FUTURE OF TEA PARTY CONSTITUTIONALISM 
 
An assessment of the impact of the Tea Party’s constitutional project can be 
divided into three areas of possible influence: the development of constitutional law in 
the courts; the role of the Constitution outside the courts; and scholarship in the field of 
popular constitutionalism. 
 
 
A. Constitutional Law 
 
While the central target of the Tea Party constitutional movement has been the 
political process and, more generally, popular attitudes toward the Constitution, there 
have been clear signs that the Tea Party’s influence is being felt in the judiciary as well.  
Nowhere is this more evident than in litigation challenging the constitutionality of the 
federal health care law. 
 
Of the many issues around which the Tea Party has mobilized over the past two 
years, none has been so effective a rallying cry as opposition to the health care law that 
President Obama signed into law on March 23, 2010.211  On this matter, the Tea Party, a 
diverse and unwieldy coalition of agendas on its best of days, speaks with a marked 
singularity of purpose.  From the time the Obama administration first proposed a national 
health care program, Tea Party loyalists challenged it not only as a policy matter, but also 
as an unconstitutional extension of federal power.  In its effort to establish a national 
health care program, particularly the requirement included in the final version of the bill 
that individual citizens must carry health insurance, Tea Partiers have argued that 
Congress has gone beyond its constitutionally enumerated powers, as defined in Article I 
of the Constitution.  The Tea Party case against the health care law also regularly 
references two other constitutional values dear to the hearts of Tea Partiers, which the 
health care law violates: state sovereignty and individual liberty.  
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Today none of these constitutional claims are limited to the Tea Party.  They have 
become mainstream tenets of Republican opposition to the health care bill.  It is worth 
considering how this happened—how a fringe constitutional claim, at first limited to Tea 
Party and libertarian true believers, became mainstream.  At the time of its passage, 
Republicans framed their opposition primarily on policy grounds.  While constitutional 
objections were in the air, they were a distinctly minor strain.212   
 
During deliberation of the bill, the prevailing assumption on the constitutional 
question, reflected in Speaker Pelosi’s dismissive non-response to the reporter’s question 
on the issue, was that the constitutional basis for the law was simply not a real issue.  The 
Washington Post’s Charles Lane wrote an entry on his paper’s blog under the title “Is 
health reform unconstitutional? Don't laugh.”  Lane allowed that the chance of a 
successful legal challenge to health care was “a long shot,” but then went on to advance 
what he portrayed as the contrarian argument, concluding that it was not “a total 
laugher.”213  On the left, constitutional concerns with the health care law were generally 
described as the province of fringe libertarians. “Pelosi is right to be dismissive of the 
fringe right-wing theory behind this question, which has no basis in the Constitution 
itself,” wrote Ian Millhiser of the liberal blog ThinkProgress.214  Writing in American 
Prospect, Yale Law Professor Jack Balkin offered a hypothetical scenario in which the 
Court struck down the pending health legislation on constitutional grounds, while 
assuring his readers in definitive terms that the Court “will not” ever do so.215   The 
constitutional challenges reside in the “realm of fantasy,” wrote Linda Greenhouse, ex-
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Supreme Court reporter for the New York Times, now teaching at Yale Law School.216  
They raise “[i]nteresting theoretical questions, to be sure,” but when it comes to actually 
getting a majority of the justices to agree with them, “[t]he answer, almost certainly, is 
no.”217  Erwin Chemerinsky, dean of the University of California, Irvine, School of Law, 
wrote a widely cited defense of the health care bill on constitutional grounds.  “Those 
who object to the health care proposals on constitutional grounds are making an argument 
that has no basis in the law,” Chemerinsky wrote.  “They are invoking the rhetorical 
power of the Constitution to support their opposition to health care reform, but the law is 
clear that Congress constitutionally has the power to do so. There is much to argue about 
in the debate over health care reform, but constitutionality is not among the hard 
questions to consider.”218  Chemerinsky’s argument, along with those of several other 
legal scholars, were cited by Senator Max Baucus on the floor of the Senate as the bill 
moved toward passage.219 
 
In the months following passage, with the Tea Party movement in full effect, 
these confident assumptions soon dissipated.  The Tea Party insisted that the law was 
fatally flawed not only as a matter of policy but also as a matter of constitutional 
principle.  And, in a matter of months, their constitutionally based argument became a 
centerpiece of the Republican Party’s opposition to the law.  Quite simply, the Tea Party 
made the Constitution a central part of the health care debate. 
 
Although the Tea Party’s constitutional arguments against the health care bill 
have been targeted predominantly at mobilizing popular opposition to the law and 
pressuring state and federal elected representatives to oppose it, the movement’s impact 
appears to have been felt in the courts as well.  The Tea Party’s success in making its 
constitutional arguments a central component of opposition to health care has likely 
influenced the various court-based challenges to health care that are currently proceeding 
through the federal judiciary and are almost surely heading to the Supreme Court.  When 
the law was passed, only a relatively small (if vocal) minority of legal scholars thought 
the constitutional objections to health care would be seriously entertained by the courts.  
The near consensus position of constitutional experts, repeated throughout the 
mainstream media, was that the courts would never step in to overturn the law on 
constitutional grounds.  But as the Tea Party effectively energized opposition to the 
health care law in the lead-up to the 2010 elections, all the time insisting that the 
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constitutional concerns of its members be taken seriously, these predictions gradually 
became less confident.  (Although polling has shown a divided county on attitudes 
toward the health care bill as whole and mixed attitudes on particular provisions, 
overwhelming majorities oppose the individual mandate.220)  Even before federal judges 
began striking down the individual mandate provision of the law, the press and legal 
scholars had started to qualify their predictions of what the courts were going to do with 
the health care challenges.221 
 
Although it would be much too simplistic to say that Tea Party activism and its 
success in the 2010 elections will change the way the Supreme Court is likely to rule on 
the health care legislation, public opinion does play a role in creating the conditions that 
are required to make such a holding even a possibility.  Recent history has shown that a 
certain baseline of popular support—as expressed in opinion polls, in election returns, as 
well as in social movement activism—is a necessary, if not sufficient, condition for a 
Supreme Court to strike down a major act of Congress. Simply put, even when there are 
legally viable arguments222 for holding a law unconstitutional, the Supreme Court is 
highly unlikely to do so when the law retains significant political and popular support 
following its passage.  At the time of passage of the health care bill, most assumed that 
support for the program would only grow in the coming months and years.  This did not 
happen.  While opinion polls have found support for individual provisions of the 
Affordable Care Act, the law as a whole has failed to garner the kind of widespread 
acceptance its proponents had hoped and expected.  This fact, a product of political (and 
constitutional) mobilization rather than lawyerly constitutional analysis, has made the 
health care law far more vulnerable to a constitutional challenge in the courts. 
 
The basic claim that the modern Supreme Court rarely stands in the way of 
popular acts of national legislation has been well developed in the political science 
literature and has recently become quite prominent in the legal academy.  As Barry 
Friedman writes in The Will of the People, one of the most prominent articulations of this 
argument that the Court is basically a majoritarian institution, following the Supreme 
Court’s failed effort in the 1930s to block major pieces of the New Deal, the Court and 
the citizenry made a “tacit deal”: “The American people would grant the justices tier 
power, so long as the Supreme Court’s interpretation of the Constitution did not stray too 
far from what a majority of the people believed it should be.  For the most part, this deal 
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has stuck.”223  While the Tea Party’s vision of the Constitution generally does not have 
the kind of majority support that Friedman describes, it has received attention beyond its 
polling numbers because it has been attached to such a vibrant—and often 
controversial—social movement.224  Tea Party leaders recognize this dynamic 
relationship between extrajudicial constitutional mobilization and judicial doctrine.  Matt 
Kibbe, president of FreedomWorks, has said that “courts look at public opinion, and on 
health care the courts are going to consider what the American people and the existing 
Congress think, although they may not admit it.”225  One commentator described 
Virginia’s legal brief submitted in support of its challenge to the law as “both a court 
pleading and a Tea Party manifesto about an overreaching federal government.”226  
“[T]he constitutional arguments that Congress lacks the power to pass health care 
reform,” writes Jeffrey Rosen, “which seemed far-fetched only a year ago, are more 
likely to gain traction in the courts now that the arguments are being resurrected in 
Congress and among the Tea Party faithful.”227 
 
Early indications of the possible influence of the Tea Party movement on the 
courts can be seen in the two federal district court opinions that have held the individual 
mandate provision of the health care law unconstitutional (three other district courts have 
upheld the law, while twelve more have dismissed challenges without deciding on the 
merits).  It is impossible to say that these judges would have decided the cases differently 
in the absence of a politically powerful movement that was dedicated to convincing the 
nation that this law was indeed unconstitutional.  But it seems safe to say that the Tea 
Party made it easier for conservative judges to strike down the mandate.  The mandate 
could readily be defined as an unprecedented expansion of federal power,228 and 
therefore the question of its constitutionality could be understood as a legal issue on 
which there was no controlling precedent.  In such a situation, where traditional 
techniques of legal analysis do not compel a particular result, political or ideological 
inclinations are likely to be determinative.229 
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On December 13, 2010, Judge Henry E. Hudson of the U.S. district court for 
eastern district of Virginia became the first federal judge to strike down part of the health 
care law when he struck down the individual mandate provision as outside the scope of 
congressional commerce or taxing power.230 “At its core,” Hudson wrote, “this dispute is 
not simply about regulating the business of insurance—or crafting a scheme of universal 
health insurance coverage—it's about an individual's right to choose to participate.”231   
“This case is not about health insurance, it is not about health care.  It is about liberty” 
proclaimed Virginia Attorney General Ken Cuccinelli, who argued the case, after Judge 
Hudson announced his decision.  “This ruling is extremely positive for anyone who 
believes in the system of federalism created by our Founding Fathers.”232  In praising the 
decision, the Wall Street Journal editors noted that because of it “Liberals may be forced 
to take ObamaCare opponents seriously after all.”233  The speed with which accepted 
wisdom on the possibility that the courts could kill the health care bill shifted was 
notable.  According to the New York Times reporter covering the health care challenges, 
writing as the Virginia case was nearing its end, “That this stage in the legal assault on 
the health law has arrived so quickly is striking, given that many prominent law 
professors dismissed the challenges as baseless only seven months ago, when the first of 
more than 15 lawsuits were filed.”234 
 
Then, on January 31, 2011, in a U.S. district court in Florida, Judge Roger Vinson 
issued his own decision striking down the individual mandate as beyond Congress’ 
commerce power.235  Judge Vinson went one step further than Judge Hudson, however, 
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and ruled that the individual mandate could not be severed from the rest of the law and 
therefore the entire law is unconstitutional.  The case Judge Vinson heard involved 
twenty-six states that had joined a constitutional challenge to the health care bill launched 
by Florida Attorney General Bill McCullom.236  From the start of the trial, Judge Vinson 
expressed considerable sympathy for the arguments of the challenges to the health care 
law.237 “It would be a giant leap for the Supreme Court to say that a decision to buy or 
not to buy is tantamount to activity,” Vinson announced during the trial.238  Thus it was 
hardly a surprise when he ruled as he did.   
 
Vinson’s opinion was notable not only for the sweeping holding, but also for the 
sharply critical tone he took toward the law and the government’s defense of it.239  One 
commentator described the opinion as a “Tea Party Manifesto.”240  The stakes could not 
be higher, Judge Vinson explained.  The case “is not really about our health care system 
at all.  It is principally about our federalist system, and it raises very important issues 
regarding the Constitutional role of the federal government.”241  He then cycled through 
representative touchstones of Tea Party constitutionalism, including Madison’s Federalist 
45 (“The powers delegated … to the federal government are few and defined”) and the 
Tenth Amendment.242  He offered a lengthy and heavily originalist account of the 
evolution of the commerce power, in which he made little effort to hide his sympathy for 
a far more restrictive interpretation.  “[F]or most of the first century and a half of 
Constitutional government … the Clause was narrowly construed …. But, everything 
changed in 1937 ….”243  Judge Vinson even seemed to tap into the Tea Party-inspired 
vogue for revolutionary history: “It is difficult to imagine that a nation which began, at 
least in part, as the result of opposition to a British mandate giving East India Company a 
monopoly and imposing a nominal tax on all tea sold in American would have set out to 
create a government with the power to force people to buy tea in the first place.”244  
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“Surely this is not what the Founding Fathers wanted,” he concluded about the idea that 
Congress could require individuals to purchase health insurance.  To allow Congress to 
extend its reach this far would leave us with “a Constitution in name only.”245 
 
Today, in the wake of these two district court decisions striking down the 
individual mandate provision, the new conventional wisdom is that there is a serious 
constitutional question at issue and it is not clear what the ultimate resolution is going to 
be in the Supreme Court.246  As Randy Barnett has written, “if the Court views the Act as 
manifestly unpopular, there may well be five Justices who are open to valid constitutional 
objections they might otherwise resist.”247  The Tea Party’s impact can be seen on the 
public’s expectation of the judiciary—and, according to early indications, on the 
judiciary itself.  This is a popular constitutional movement that has stayed away from the 
courtrooms, whose major contribution has been to reorient the role of the Constitution in 
contemporary political practice, yet one of its most lasting influences might very well be 
helping to create the conditions necessary for a landmark Supreme Court ruling striking 
down the core of the health care bill. 
 
 
B. The Constitution Outside the Courts 
 
Aside from possible developments in the courts that might be linked to Tea Party 
activism, there is also the question of the impact of the Tea Party’s constitutional agenda 
on the movement’s preferred terrain: constitutional debate and practice outside the courts.  
Unlike the realm of courts and constitutional doctrine, where victories and losses tend to 
be clearly defined, the achievements and failures of a popular constitutional movement 
are generally less susceptible to measurement.  Nonetheless, there are certain indications 
by which the impact of the Tea Party as a constitutional movement might be considered. 
 
One might, for instance, simply note that the American people seem to be talking 
about the Constitution far more than they did before the Tea Party appeared on the scene.  
Although I am not aware of polling data on this point, discussion of the history and 
meaning of the Constitution has become more prominent as the press has sought to make 
sense of the emergence of the Tea Party.  Controversial Tea Party claims about the 
meaning of the Constitution regularly sparked media coverage and responses by lawyers 
and scholars.  The Constitution also became a central talking point during the 2010 
elections, particularly by those candidates who sought to curry favor with Tea Party 
groups.  Politicians regularly carried their pocket Constitutions with them to the lectern, 
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ready to wave it and read from it at appropriate moments.  The decision of the new 
Republican majority in the House to read the text of the Constitution on the floor in early 
2011, and the ensuing debate over what parts would and would not be read, had the effect 
of launching yet another public discussion about the Constitution.  Tea Partiers often note 
the increased interest in the Constitution with more than a little bit of pride.  “More 
people read the U.S. Constitution in the last 6 months than in last 50 years,” Texas 
Governor Perry announced last year.248  He was exaggerating, but perhaps not too much.  
Polls consistently show that historically few Americans have spent much time with their 
founding documents.249  The Tea Party movement, New York Times legal reporter Adam 
Liptak wrote, “has made the Constitution central to the national conversation.”250   
 
The Tea Party movement also appears to have been quite successful in “selling” 
originalism to a broader audience.251  Polls show a spike in public support for originalism 
coinciding with the ascendency of the Tea Party.  Starting in 2003, Quinnipiac University 
conducting periodic surveys of the following question:  
 
Which comes closer to your point of view?: A) In making decisions, the Supreme 
Court should only consider the original intentions of the authors of the 
Constitution or B) In making decisions, the Supreme Court should consider 
changing times and current realities in applying the principles of the 
Constitution.252 
 
Between 2003 and 2008, support for view A hovered around 40%, view B around 
50%.253  Then, in the April 2010 poll, the numbers basically reversed.  Forty-nine percent 
of respondents favored original intention, with “changing times” dropping ten points 
from the 2008 poll to 42% percent.254  (Among Tea Party supporters, 78% favored 
original intention.255) 
 
While it would be inaccurate to identify any Tea Party political success as a mark 
of achievement for its constitutional agenda, the two are obviously intertwined.  (Indeed, 
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this is one of the defining contributions of the Tea Party: to inject constitutional 
considerations into what has previously been understood as questions of politics and 
policy.)  The blending of the Tea Party’s political and constitutional agendas is 
particularly evident when Tea Party candidates running for office campaigned on their 
constitutional views, and when these same people, when in office, justify their policy 
decisions on constitutional grounds.  Thus, the 2010 election results and the early actions 
of the new Congress should be seen, at least in part, as achievements of the Tea Party as a 
constitutional movement.  The Tea Party’s strength was also clearly evident when the 
House voted to repeal the health care law, with supporters of repeal citing prominently 
the constitutional question as a central basis for their votes.  And while the repeal 
measure was defeated in the Senate, the Senate’s reconsideration of the health care law 
included Judiciary Committee hearings on its constitutionality—something that was not 
done the first time through.  With the rise of the Tea Party, and particularly in the wake of 
the 2010 midterm elections, the tenor in Washington has clearly changed.  The political 
center of gravity has moved, in ways symbolic and substantive, in the direction of the Tea 
Party.  All of this has provided a more prominent platform for Tea Party leaders to 
promote their vision of the Constitution. 
 
It is important to keep in mind that one of the strengths of Tea Party 
constitutionalism is that it allows for small-scale victories for its participants.256  
Organizing a constitution study group, working to elect a candidate who shares Tea Party 
constitutional commitments, convincing a state legislature to pass a resolution 
denouncing federal overreach and asserting state sovereignty under the Tenth 
Amendment, lobbying Congress to simply do less (because much of what it had been 
doing was beyond its constitutional authority)—while none of these acts might be 
particularly dramatic in their own right, and while much of this can be dismissed as 
nothing more than symbolic politics, they are all, when viewed through the lens of 
popular constitutional mobilization, achievements of Tea Party constitutionalism.  Taken 
together, they add up to a significant achievement for a grassroots movement in an era 
supposedly dominated by popular deference to judicial supremacy on matters of 
constitutional interpretation. 
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C. Popular Constitutionalism 
 
Whatever its effects on constitutional law and practice, the experience of the Tea 
Party should spark a reevaluation within the legal academy about the possibilities and 
limitations of popular constitutionalism.  One of the central issues that scholars of 
popular constitutionalism are going to have to assess, a question that has not been a 
central focus of the scholarship thus far, is whether there is an ideological tilt to popular 
constitutionalism.  That is, whether popular constitutionalism tends to serve one side of 
the ideological spectrum more effectively than the other.  These kinds of examinations 
have been commonplace with regard to the judiciary, with conclusions running the gamut 
from the idealistic Carolene Products257 vision of the judiciary as the refuge of the 
disempowered; to the belief, often associated with critical legal studies scholarship and 
its variants, that the courts function basically to protect the powerful and the 
privileged;258 to the more measured assumption, widely heard today, that the courts tend 
to mirror dominant social preferences, be they liberal or conservative.259  What might a 
similar analysis of popular constitutionalism yield?  While this question is too large and 
complicated to do justice here, I will briefly identify the kinds of provocative questions 
about ideology and the dynamics of popular constitutional mobilization that the case 
study of the Tea Party raises. 
 
The experience of the Tea Party indicates that, at least in the context of modern 
American political and constitutional culture, popular constitutionalism serves populist 
conservatism remarkably well.  Most obviously, insisting, as the Tea Party has done, that 
the text and history of the Constitution play a role in debates over federal policy tends to 
provide added leverage to those who advocate more limited government.  While 
resistance to federal regulatory authority can be found across the political spectrum 
(consider, for instance, the liberal-libertarian alliance that briefly blocked renewal of the 
Patriot Act in early 2011260), it has been the centerpiece of the modern conservative 
agenda.  As a matter of popular constitutional mobilization, demanding that Congress do 
less (or that it repeal what it has already done) because of constraints based in the 
Constitution is a powerful weapon.   
 
Add to this the readily mobilized interpretive gloss of common-sense textualism 
and populist originalism, and the constitutional deck quickly becomes stacked in favor of 
anti-federal-regulation interests.  The belief that constitutional principles are largely self 
evident and readily discoverable in the document’s text, the hagiographical approach to 
the Founders, the populist-inflected suspicion of centralized power and embrace of a 
powerful but ill-defined concept of individual liberty—all of this provides a 
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constitutional platform ready made for popular organization and activism.  Strict 
textualism, in its most reductionist form, would go something like this: Article I says 
nothing about education or health care, therefore Congress lacks authority to enter into 
these areas.  And history, or at least the Founders-centric history to which the Tea Party 
has attached itself, similarly works to the advantage of critics of federal oversight.  The 
unavoidable fact that the federal regulatory state has grown immeasurably since the 
nation’s beginning means that the Founding Era contains plenty of material with which to 
challenge the proposed policy on originalist grounds.  To insist that the text and history of 
the Constitution be a central factor in the debate has tended to bolster the case of small-
government opponents of new regulations more than its proponents.  When it comes to 
political and social mobilization, the benefits of “going constitutional,” at least on the 
modern American scene, seem to favor the cause of small-government conservatism.  
 
 
CONCLUSION 
 
In this Article I have sought to shed new light on the nature and significance of 
the Tea Party’s campaign to reconceptualize the role of the Constitution in American life 
and politics.  Most accounts of the Tea Party have focused on content of the claims its 
adherents have made about the Constitution, many of which call for quite radical breaks 
from constitutional tradition.  Yet largely missing from these accounts is a recognition of 
the ways in which the Tea Party has been able draw upon the Constitution to energize and 
mobilize large numbers of American citizens.  The basic constitutional claims that have 
emerged from the Tea Party are often controversial, but they are not particularly new.  
But the variety of mechanisms by which the Tea Party has sought to promulgate these 
claims and to make them compelling to the people and their elected representatives is 
distinctive, if not unprecedented on in recent American history.  It is in these mechanisms 
of constitutional practice—educational outreach efforts, state-level mobilization, and 
national electoral politics—that we see the way the working parts of the Tea Party as a 
constitutional movement. 
 
The Tea Party should be understood as a quintessential example of popular 
constitutionalism.  Movement activists have located tactics of constitutional claim-
making that function largely outside the realm of the courts, that retain some sense of 
constitutional reasoning as distinct from pure politics, and that energize and mobilize 
significant numbers of people.  This is no small achievement.  Whether similar tactics 
might yield comparable results for a movement with different ideological commitments is 
not clear, as the Tea Party case study indicates that popular constitution mobilization 
might serve certain constitutional claims better than others. Agree or disagree with the 
Tea Party on the substance of its vision of the Constitution, scholars should give more 
attention to the what the movement reveals about the dynamics of constitutional 
mobilization.  
